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X.l^VATVY 


r 


ARGUED and DETERMINED 


in i iir. 


COURT OF COMMON PLEAS. 


IN 

Michaelmas Term, 


Ill the Forty-eighth Year uf the IJeign of Gi.ohge Ilf. 


Donelly r . Sir Home Popiiam ¥ 


Nov. 1 T. 


m 

rpHIS was an action for money had and received, ike. A commodore 
to which the Defeml.tyt pleaded the general i s > 11 c. « 'cuphXi'un J.r 
The cause was tried hefoie jMatnde/d Ch. J. at the sit- *'«i. without 

«l • lia\in*'uiitlio- 

^bgs after last Trinity teim at I Tr^t minster. The facts nW’oi di.tf 
■'* .. ,, • . . . . purpose, i* not 

were as lollovv. lhe Delemlant, in the month ol July entitled to 

3805, w r as directed by the^Eords of the Adfiiiially topio- tht‘ S 

reed to Madeira for the purpose of taking iheV-onunand •iu»ti.bntnm ot 

• « prizes, mitler 

of the squadron assembled at that island for an attack in* \lai«**u\ 

upoii-theWrjjc of (rood Hope.- He received at the same j"/ (/ 

lime the following appointment of Commodate —‘‘Where- ^ ^ I , I l |J* l ( T l 

as we think lit that you should hoist a broad pendant on «i»**»t mtifiea- 

board bis Majesty’s ship Diadem, so soon as you shall have poiutimnt, by 

lei't the.island of Madeira, yon are hereby authorized and JJ“’ 

directed to hoist a broad pendant accordingly, and to or t,,c * “ l 

1 council, entitle 

* huu to share at 

a flag officer, iu any prizes taken before the date ot such latilicatiou. 

R * wear 


Vol. J. 
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Donki.ly 

r. 

Poi’lUV. 


wear the same in the absence of a flag oflicer until you 
shall receive luither orders. Ciiven, Sec.” 

Upon the sailing of the fleet from Madeira the Defend¬ 
ant appointed Captain Dimnman to the command, as cap¬ 
tain under him, of his Majesty’s ship Diadem, and lie wrote 
to inform the Lords of the Admiralty of the step he had 
taken, and of the reasons which had ltd to it. Their 
Lordships expressed their disapprobation of the appoint¬ 
ment, refused to confirm it, and ordered the Defendant 
to resume thy command of the Diadem. The Defendant, 
upon liis return to England, appealed by memorial to the 
King in Council, and that appeal was still depending at 
the time of the trial and of this motion. By the stat. 
45 Oeo. 3. c. 7‘2. s. 2. it is enacted, that all prizes taken 
by any ship or vessel of war in his Majesty’s pay shall be 
the property of the captors, “ to be divided in such pro¬ 
portions and after such manner, as his Majesty, by his 
proclamation of the 7th of July 1&03, hath already or¬ 
dered and directed, or as liis Majesty, his heirs and suc¬ 
cessors, shall think lit to order and direct, by pVoclama- 
tion or proclamations to be issued for those purposes 
and, by the proclamation of the 7th of July 1803, to 
which the act refers, it is ordered that “ commodores. 
Kith captains under them, shall be esteemed ixs ffag a[f tiers 
with respect to the eighth part of piizes taken, whether 
commanding in* chief or under command.” A commo¬ 
dore is anointed either with or without a captain under 
him , according to the opinion entertained of the nature 
and exigencies of the service upon which he is employed. 
In the former case the appointment is as follows : “ By 
the commissioners, &c. Whereas we think fit that you 
should hoist a broad pendant on board his Majesty’s 
ship-, and have a captain under you ; you are here¬ 

by required and directed to hoist a broad pendant ac¬ 
cordingly, and to wear the same iu the absence of a 

n 


senior 
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senior captain, until you receive further orders. 
Ciiven,” &,c. • # 

The only material question upon tin* trial was, whe¬ 
ther the Defendant, Sir 77 owe Popham, was a flag officer 
within the meaning and terms of tfiis pioclamation. • 
The Plaintiff, Captain JDonelh/, commanded the \arcissus 
fiigate, one of the fleet placed under the orders of the 
Defendant. The Narcissus w as dispatched by the com¬ 
modore to obtain intelligence; and, while absent on that 
service, she captured a In ig, and drove on .shore a cor¬ 
vette, belonging to the enemy. After the redaction of* - " 
the Cape, the squadron was employed in an attack upon 
the Spanish settlements on the /<* io de la Plata , and the 
Plaintiff was appointed l»y the Defendant'to bring home 

a part of the treastue taken upon that occasion. He had 

• 

received on this account a frtught of two per cent, accord¬ 
ing to the usage of the navy. It was admitted that, by 
the same usage, the Defendant would be entitled to one- 
third of this sum if he were a flag officer at the time 

when then the treasure was transmitted, lie would 
* «... 
also, in the same character, have a claim on the Plaintiff 

for 14G/. 3s. Gd., as head ywneij, on account of the 
two vessels which had been captured and destroyed 
by the Narcissus during her absence fiom the re-t 
of the squadron. These siftns, amounting to 4 2(X) t/. 17 s. 

4 2d., had been paid by the Plaintiff to till' use of the 
Defendant, subject to the determination of aboxe 
question. Admiral Jlatnier stated that he liad seivcd as 
a commodore in the Hast Indies ; that he was at first ap¬ 
pointed without a captain under him ,* but that, after an 
interval of about a year, he received a new order to hoist 
a broad pendant and to have a captain under him ; that, 
during; t|ie first period, he shared equally in the distribu¬ 
tion of prizes with the oilier captains of the squadron, 
but that; upon his second appointment, he received the 
proportion of a flag officer. Several other Officers were 

15 4 2 called, 


1807. 


1)ok>:i,i v 


V. 

V >1. 
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PorilAM. 


called, who spivke to the same effect. „The jury found a 
verdict for the Plaintiff. Damages 12004/. 17s. ~d. 

« 

Tlm/ley Scrj. moved for a rule to shew cause why the 
vcidict should not be set aside and a new trial granted. 
He observed, that the Defendant was defacto a commo¬ 
dore, with a captain under him, from the time of. the 
appointment of Captain Downman to the command of 
the Diadem . The measure was occasioned by the exi- 
..gencies of the service; and though the Lords of the 
Admiralty bad disapproved of the appointment, and 
had refused to coniirm it, yet the Defendant had ap¬ 
pealed from their determination to the King in Council. 
There was reason to believe that the decision would be 
favourable to the Defendants This would establish the 
validity of the appointment, and the Defendant would 
tlieu be entitled to share as a ,/tag. officer according to 
the terms of the proclamation. 


< « 
nsfield Ch. J. This is an action between two 
meritorious officers, who are desirous only of ascertain¬ 
ing their respective rights. It appeared upon the trial 
that there were tw v o distinct forms made use of by the 
Lords of the Admiralty for the appointment of a com¬ 
modore. The officer to whom the order is addressed is 
sometime^.' directed merely tc hoist a broad pendant, at 
others to hoM a broad pendant.and to have a captain 
under him. The king’s proclamation, which regulates 
the division and distribution of prizes, directs that com¬ 
modores with captains under them shall rank as /lag offi¬ 
cers ; and this proclamation is to be considered as incor¬ 
porated into, and forming part of the prize act. It is 
by this proclamation, coupled with the act, that'thc legal 

rights of the parties arc to be determined ; and the terms 

« 

aie too plain to admit of the least degree of doubt. It 
was also proved, in conformity with the clear language 

of 
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of the law, that Admiral Rainier, under his first autho- 

7 

ritv, shared equal ty with the other captain* of the fleet ; 
hut that afterwards, upon his appointment as commo¬ 
dore with a captain under him , he received the proportion 
of a flag ojlicer. Had the Lords of the Admiralty even 
confirmed the appointment of Captain Downman to the 
command of the Diadem , though this might have opera- 
tedjipou the rights of the patties from the time of such 
confirmation, yet it could not have been attended with 
a retrospective effect. The same observation will apply 

to the appeal. The legal rights of the claimants, as they 

• * ** 

at present subsist, cannot be affected by any future deci¬ 
sion of the King in Council. It may also be remarked, 
that if the approbation of the Lords of the Admiralty, 
or of his Majesty in Council, were to have the effect 
contended for, it might be productive of serious inconve¬ 
nience to the public service. For there would be reason 
to apprehend that otjicirs might be induced to make ap¬ 
pointments of this nature merely with a view to their 
own emolument, taking file chance of their being after¬ 
wards ratified. 


1807 . 


Donelcy 

r. 

POPHAM. 


Hkai ii J. The decision of tjje King in Council can¬ 
not divest a right. 


Cmambre J. was of the same opinion. 
Hayley took nothing by his motion. 
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Sow 11. 


Ur anton and Others, Assignees of Jr. yi:s, u 
Bankrupt, r. Tadhv ami Others, .Executors 

of 1 j V ALL. 


R here ono 
of two partners 
niidoi write 
polirios of in- 
fliiran.'o upon 
ships, ifc. in Ins 
own narco, but 


JJM1IS was an action brought to recover the sum of 
forty-eight pounds, ten shillings, claimed to be due 
for premiums of insurance on certain policies underwrit¬ 
ten by the bankrupt for the deceased. The defendants 


upon tln-.-ii joint 
account, con 


..-pleaded the general issue. 


L pou the trial of the cause 


irary to the 6 before Afamftejd Ch. .1., at the Sittings after last Trinity 

fit!,. I. C. 1«. ‘ * \ 

uo action term at Guildhall t it appeared that Jeyes and a person of 
the name of Metcalfe cairied on the business of oilmen 
in partnership; and it was proved, upon the cross-exa¬ 
mination of a witness called on the part of the Plaintiffs, 
that, by agreement between Jeyes and Metcalfe, whatever 
profits should nri-ws upon the policies underwritten by 
Jeyes weie to be divided between them. It was objected 
upon this evidence, that by the statute (} Geo. 1*. c . 18. 


edit tic main¬ 
tained to re 
rover tbf pre 
iiiiums upon 
Mich policies 
from the as- 
Mired, 


s. l l 2. the .transaction w as illegal, and that tile Plaintiffs 
therefore could not recover. The Chief Justice, being of 
that opinion, they were accordingly nonsuited. 


Shepherd Serj. moved for a rule to shew cause why 
the nonsuit sliouhl not be set aside and a new' trial granted. 
He admitted that, as bet weed .Teycs and Metcalfe, no 
action could be sustained. That point had already been 
decided. Hut Metcalfe was not a party to the contract 
upon which the present action was founded : that contract 
was betw’een Jeyes singly, on the one side, and JLyall, the 
deceased, upon the other, in case of a loss the action 
my.st have been brought against Jeyes alone, and he was 
alone entitled to sue for the premiums. . The validity 
of the contract between Jeyes and hyall could not be 
affected by apy appropriation which the former might 
‘ think 
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think proper to make of his profits. * At all events the 
Court would not 'pynnit those who had «rt!fccivcd the be¬ 
nefit of the insurance to avail themselves of suclf an 
objection. V 


/ 

* 1807. 


Branton 


r. 

Taduy. 


Mansfield Ch. J. It appeared upon the trial that 
Metcalfe and ./eyes were partners, and that these insur¬ 
ants were effected on their joint account- The law 
says that u no persons acting in paitnership shall pre¬ 
sume to underwrite any policy for assuring ships or mer¬ 
chandizes at sea, hut that every such policy shall be ipso., 
facto void.” How then can an action he maintained to 
recover these premiums ? The statute would be mere 
waste paper, if one of several partners might underwrite a 
policy for the rest. • 


The other Judges concurring, 

* 

Shepherd took nothing by his motion. 

-f- 

See Booth Hodgson, (i Term Jiep. 40.}. and Mitchell 
v. Cockburnc , 2 II. HI. Rep. :179- 


Hilt. ?;. Tucker, ono,’S*c. 


Nor. li. 


T»e Plaintiff and «a person of the name of Hailey whoro bail 

had. entered into a recognizance of bail for one call tom'thor 
• . _ ...... . , . upon .in attor- 

Thomas Parsons in a suit depending against him m tins ne y. ami im- 

court. The present action was brought against the De- 

fendant, an attorney, for neglecting to render Parsons Hne 

in discharge of his bail. The cause came on before afterwards 

C hamb're J., at the Sittings after last Trinity term at pirate'"icfton' 

against the at- 

* toruey for neglecting to effect the reader pursuant to his undertaking. 


B 4 


West- 



s 
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r. 

Tt CM.lt. 


1 Vest minster. It appeared that besides the suit agaiu 
Parsons in this Court, several other actions were, at the 
same time, depending against him in the King's Bench , 
to all which lie had put in hail. The Plaintiff, Bailey, 
and the lest of the bail, were desirous of icndcnng him ; 
and for this purpose they applied to the Defendant, who 
was Parsons's attorney. I le refused to undertake the 
business unless they would advance 2.?/. Bailey inYine- 
diately paid 24/. 10s., with which the Defendant was 
satisfied. l£ did not clearly appear whether any part 
■ of this money was contributed by IliU; but nothing 
was paid by the other bail. 'Ihe Defendant afterwards 
rendered Parsons, in discharge of his bail, in all the 
actions which had been brought against him in the 
King's Bench; but neglected to do it in the action de¬ 
pending in this court, in which the Plaintiff and Bailey 
were bail. The learned Judge w'as of opinion that this 
was a joint conli act with the Plaintiff and Bailey, and lie 
accordingly directed a nonsuit. 


Shephehl Serjt. moved for a rule nisi to set aside the non¬ 
suit, and for a new tsial. The question is, Whether the 
Plaintiff can maintain a separate action for the injury w hicli 
he individually lias mi> (aim'd by the neglect of the De¬ 
fendant. The Plaintiff and sewral other persons went to¬ 
gether to the office of the Defendant, for the purpose of 
employing liim to render Parsons in the actions in which 
they were lopeclivtly bail. Out the mere circumstance 
of their accompanying each other on this occasion. can¬ 
not make it a joint contract. From the nature of the 
business to be performed, and the distinct interest of the 
parties, it must be considered as the separate retainer of 

each. Each was desirous of being freed from his own 

• * 

individual responsibility ; and that was the^object of the 
application to the Defendant. Suppose two persons, 
having separate rights of action; go together to an at¬ 
torney, 
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tomey, pay him a sum of money, ami direct him to in- s 
stitute proceeding \in their behalf, and ntTUt afterwards, 
in the prosecution of one of the suits, the attorney is 
guilty of gross negligence ; it will not be said that under 
such circumstances the injured party could not, maintain 
a separate action for his "own individual^ loss. The re¬ 
tainer must be taken reddendo singula singulis , and the 
sadte principle will apply to the present case. 



t*. 

Tcckbr: 


Manstield CIi. J. The Plaintiff and Bailey both 
employed the Defendant to render Parsons. In conse- , 
rjuence of this retainer an undertaking is raised by im¬ 
plication of law. The question then is. What under¬ 
taking will the law, under these ciicumstances, imply ? 
Tlies iluations and interests of Hill and Bailey were«the 
same; they were mutually responsible for each other; 
the act to he done would operate equally in favour of each ; 
the one could not be relieved from his liability without 


the other. It is impossible then to distinguish the re¬ 
tainer by the Plaintiff from thatb y Bailey ; ajid the re¬ 
tainer being* joint, the law will, therefore, imply a cor¬ 
respondent undertaking. 


Heath J. was of the same opinion. 

Rooke J. If Hill may maintain a separate action, so 
also may Bailey. * % 


C ii a mere J. It did not very clearly appear that any 
part of" the money was advanced by Hill. But, taking 
the case most fa%ourably for the Plaintiff, and supposing 
the whole consideration to have been paid by himself and 
Bailey , they were jointly interested, and neither of them, 
therefore, could maintain a separate action against the 
Defendant. 


. Rule refused. 
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Kor. ll. 

Tlic Court 
trill not set 
Midi- » liou.uiit 
on the ground 
that tin- ease 
ought to have 
been submit ted 
to the jury, un¬ 
less this was 
desired, on the 
part of the 
Plaintiff,at the. 
trial of the 
cause. 


Kindred v. Bagg, Executor of Parker. 

*» 

rpms was an action brought to recover GO/, for board 
" and lodging provided b% ’he Plaint ill’ for the De¬ 
fendant’s testatrix. The. cause was tried at the last 
assizes for the county of Suffolk, before Lord litllvp'o- 
rough Cb. J., when the Plaintiff was nonsuited. 

Shepherd Serj. moved for a rule to shew cause why 
the nonsuit should not be set aside and a new trial granted. 
The circumstances stated in support of the motion were 
as follows. The Plaintiff and Defendant were both re¬ 
lations of the testatrix. Sire had resitted upwards of 
two years in the Plaintiff’s house, and had two apart¬ 
ments, a bed-chamber, atrd a silting room, appropriated 
exclusively to her own use. She was provided during 
the whole of the time with hoard, washing, Sec. at the 
expettce of the Plaintiff’. A short time before her death 
she removed to other lodgings. The learned Judge in- 
quired of the counsel for the Plaintiff' whether they could 
shew' that any demand of payment had been made upon 
the testatrix iu her lifetime, or any account delivered in 
which this charge had been made, or whether tlieie had 
been any admission of the debt. Upon bciug auswered 
in the negajy-ve, his Lordship observed that this secured 
to be a ease iu which the Plaintiff' had gratuitously en¬ 
tertained a relation in expectation of becoming the ob¬ 
ject of her bounty at her death. He was of opinion, 
therefore, that the action could not be maintained, and 
directed that the Plaintiff should be nonsuited. Upon 
this statement it was contended in support of the present 
motion, that the learned Judge ought not to have di- 
rectcd a nonsuit, but that the question should have been 

c 

submitted to the jury. > It was their province to have 

drawn 
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drawn tin? inference, if the facts proted upon the trial , 
would, in'their dp^nion, have warranted-it. Had they 
found that the board and lodging *were provided trtider 
the circumstances af*i with the view 'which had been 
supposed, the law would then have attached. But this 
was a fact for their ’ determination. The want of evi-* 
dence either of a demand made by the "Plaintiff, or of 
anytAdmission of the debt on the part of the testatrix, 
was not, in itself, a sufficient ground for a nonsuit. 


1807. 



The Court , interposing, inquired whethet the counsel 
for the Plaintiff had expressed a desire that the* question 
should be submitted to the jury; for, unless that were 
the case, they could not in fairness accede to the present 
application. , 

Shepherd said he was not instructed to state that they 
had desired it, and accordingly 


The rule was refused. 




No r. 12. 


CASKS in MICHAELMAS TERM 


Horford v. Wilson. 


In an action 
against tin* 
draw prof a bill 
ofexchange, in 
consequence of 
the acceptor’s 
default, the 
Court will 
leave it to the 
jury to pre¬ 
sume from cir¬ 
cumstances 
(such as the 
payment of a 
part of the bill, 
without any 
objection to 
♦he want of no¬ 
tice, gfcA that 
notice was rc- 
gulaity given. 

The Court 
will not set 
aside a \erdict 


was an action brought upon a bill of exchange, 
drawn by the Defendant and indorsed lo tlie Plain¬ 
tiff, and also upon an agreement, by which the Defend¬ 
ant promised to pay the Plaintiff ol., “ if lie would pro¬ 
cure a tenant for a certain house belonging to the De¬ 
fendant, and*get him .050/. for his lease.” The Defend¬ 
ant pleaded the general issue, and delivered a notice of 
set-off. The cause was tried before Mansfield Ch. J. at 
the Sittings in last 1’rinify term at Westminster. The 
only facts which it is material to state are the following : 
When the bill became due it was presented for paymeut 
to ihe acceptor, but was dishonoured. The following 
day \orr is, the holder of the bill, sent a letter by the 
two-penny post to inform the Defendant that the bill 


on account of 
the admission 

of evidence 
which ought 
not to liavc 
been received, 
|>io\ idl'd tlieie 
be sufficient 
wnilmt it t > 
authorize the 
finding of the 
jurv. 

The Deli n- 
cl;tnt promiM'il 
to pay til" 
Plaintiff .j/. 

“ if he would 
provide a te¬ 
nant for ce i'¬ 


ll ad not been paid. This letter was not produced upon 
the trial, oior Inid the Defendant been served with any 
notice for that purpose. A short time afterwards Morris 
met the Defendant, who tuKised him to return the bill 
lo (he Plaintiff, from whom he had received it. After 
(he commencement of the action the clerk to the Plain¬ 
tiff's attorney called upon the attorney for the Defend¬ 
ant to imjelre into the pai ticuhirs of the set-off. The Dc- 
ffiid.ml’s attorney at that time in for modi him that 61. 5$. 
had been paid by the Defendant on account of the bill, but 
made no objection as to an^" want of notice to the drawer 


pit'ininc*, and G f the acceptor’s default. With respect to the other 
get him ;;.)(>/. 1 r 

tiir Ills lease.’’ 


Tlu- Plaintiff procured one S., w ith whom tlic Defendant entered into an agreement, 
and received .V)/. as a deposit . S. being unable to complete his engagement, the De¬ 
fendant afterwards consented to release him from the lurthcr performance Of ft, but 
retained the '10/. The Court held that this was a substantial performance of the con¬ 
dition on the part ot the Plaintiff, and tliat lie was therefore cutitled to recover the 
bl. from tlic Defendant. 


part 




ik the l'onT-i-Eii.mu Vr.\i: nv GTOlldl ill. 


ts 


part of the Plaintiff's demand, viz. that which was 
founded upon the agreement forth® disposal of the hyusc, 
it Mas proved that tht^Defendmt procured a person of the 
name of Stevens, who offered to take the hou.se, &c. at 
:150/. An agreement to, that effect was prcpaied; it 
was signed by Stevens and the Defendant, and jO/. was 
pa|d as a deposit. Stevens was not able to complete his 
contract, and the .Defendant consented to liberate him 
from the performance of the agreement, retaining the 
;>()/. as a forfeiture. The jury found a verdict in favour 
of the Plaintiff for the sum which remained ,duc upon 
the bill of ojvdiange, anil also for of. upon the agree¬ 
ment relative to the house. 

A rule nisi was obtained in Trinity term for setting 

aside the verdict and granting a new tiial. 

0 * 0 


1807. 


IIORFOaU * 


V. 

Wilson. 


Shepherd Seiji. now shewed cause. lie ;>h-ciwd that 
the motion was grounded upon two objection^. t'ir<i. 
As to the bill of exchange, that tlicie wa«- no proof that 
due noting had been gi\en to the drawer of the non¬ 
payment of the hill; second!//, that the Plaintiff had not 
performed the condition upon which alone he could he 
entitled to demand the of. lion: the Deft ndaul. As to 
the Ji rst objection, the circumstances pi mod upon the 
trial amount to a wau i of the supposed omission of no¬ 
tice. When the Defendant met the bonier of the hill 
he advised him to return it to the Plaintiff, but said no- 

thing as to the notice. Afterwards the two alloriiies 
. . * 
met; and their conversation ..related to the hill ; but still 

no objection was made as to any defect of notice. De- 

sides, the Defendant had made a payment on account. 

If, upon a debt being claimed, a part of it be paid, this, 

unless there be something to resliain and qualify the 

effect of the payment, amounts to an admission of the 

whole demand. Neither, accouling to the cases of 

Jjomy v. Bourdicitj Dougt. d(j“. and Jo fide v. Lu/nletf , 

‘J f]ust. 
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1807. 


* Horford 


T. 

Wilson. 


2 East. Rep. 469., can the Defendant resist the effect of 
these circumstances by pleading ignorance of the law. 
As to the second objection, he contended that the con¬ 
tract had been performed. The Plaintiff procured a 
person to take the house, with whom the Defendant was 
satisfied; for he entered into an agreement with him, 
and he received 50/. by way of earnest. It was true 
that he afterwards liberated him from the further per¬ 
formance of the agreement, but he retained the 50/. 
This, however, was entirely the Plaintiff’s own choice; 
it was the result of a subsequent arrangement. He 
might, if he had thought proper, have maintained an 
action against Stevens upon the contract. But he was 
willing to wave the benefit of the agreement, upon being 
allowed to retain the 50/. This then was a substantial 
performance of the contract on the part of the Plaintiff; 
for it could not be contended that he was bound to gua¬ 
rantee the payment of the 350/. to the Defendant. 


Rest Stfrjt. contra, as to th ejirst point, observed, that 
his motion was founded upon the admission of parol evi¬ 
dence to prove the contents of a letter, written by 
Norris to the Defendant for the purpose of informing 
him of the dishonour of the bill, although no notice had 
been receivee for the production of the original. {" Mans¬ 
field (h. J. , 1, do not remember that any such objection 

* f * «■ 

was made upon the trial. Neither will the Court set 
aside a verdict on account of the admission of evidence 
which ought not to have been received, provided there 
be sufficient without it to authorize the finding of the 
jury.] With respect to the second pointy he observed, 
that the argument on the part of the Plaintiff proceeded 
upon a misapprehension of the agreement. The Plain¬ 
tiff w r as to procure not merely a person to contract, (for 
in that there would have been no difficulty), but a person 
w ho would pay the Defendant the sum of 350/. for these 

premises. 



in the Forty-eighth Year oi OiFORGE III. 


15 


premises. * The woids of the agreement, as proved, 
were these*: “ Jt\»\u let the liouse^ and "get me .350 l..for 
the lease, I will give you bl” lie was not entitled 
therefore to the bl. Vnless the Defendant received the 
fruit of the contract. Stevens could nt>t pay the money, 
and the Defendant, therefore, released # liim from the 
agreement. 


1807 . 


HokfoRd 


IV 

WlLSOX. 


Mansfield Ch. J. I left it to the jury upon the cir¬ 
cumstances proved at the trial to presume a notice to the 
drawer. The evidence of the clerk was very mateiial. 
It appeared that a payment had been made on ac¬ 
count of the bill ; and, in the conversation between the 
Defendant and Norris, no objection was made to the 
want of notice. As to the other part of the case" I 
think no doubt can be enfCrtaiued. The Plaintiff pro¬ 
cured a person who offered to take the house upon the 
stipulated term's. The Defendant made no objection ; 
lie accepted Stevens, entered into an ugicement with him, 
and received 50/. as a deposit. A compromise after¬ 
wards takes** place. The Defendant docs not*i enounce 
the agreement, but retains the 50/., and dispenses with 
the further performance of It. This, upon every prin¬ 
ciple of fair construction, must be considered ns a fulfil¬ 
ment of the contract on tlui pait of the Plaintiff’. 

He ath J. was of the same opinion. 

« 

Ro okh J. It is not necessary, in order to entitle the 
Plaintiff* to recover, that he should have put the Defend¬ 
ant in possession of the 350/. It is sufficient if there has 
been a substantial performance of the contract. The 
Plaintiff' procured a tenant whom the Defendant ac- 
ceptcd, with whom he entered into an agreement for 
these premises, and under that agreement received 50/. 
as a deposit. It is true that he did not afterwards insist 

Oil 
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1807. on the full performance of this engagcmein, but he 
retained the fiicney which had boci paid, and thereby 

r - affirmed the contract. 

Wilson. 

-T 

„ Chamber J. The Defendant, if lie had thought 
proper, might .have rejected Stevens. 11c did not do so; 
and the Plaintiff must therefore be considered as having 
fulfilled his part of the agreement. 

Rule discharged. 


Not. ti. 


Brennan and Anne liis Wife v. 11edmoxi>. 


If, in an ac¬ 
tion of assault 
and battery, 
the Defendant 
justify the as¬ 
sault and plead 
noti'inlty to the 
battery, and, 
at the trial, a 
\ erdict be 
found in his fa¬ 
vour upon the 
justilioation, 
and for the 
Plaintiff, with 
a farthing da¬ 
mages, upon 
the issue of not 
guilty, the 
Plaintiff,unless 
the Judge, cer¬ 
tify, willnothc 
entitled to 
more costs than 
damages. 


r|MIiS was an action for an assault and battery, com¬ 
mitted upon the wife of the Plaintiff* Hrennan. 
The Defendant pleaded a justification as to the assault, 
and not guilty to the rest of the charge. Replication tie 
injuria sua propria, &c. to the justification, ami to the 
plea of uot guilty a similiter. At the trial a verdict was 
found for the Defendant upon the justification, and for 
the Plaintiffs, with a farthing damages, upon the issue of 
not guilty. 

The Judge did not certify ; hut the Plaintiffs signed 

judgment, and sued out execution for the damages and 

631. 5s. co v '.s. 

/ 

Pest Serjtf, on a former day, obtained a rule nisi to set 
aside the writ of execution, and for the return of the 
sum of 631. 5s. which had been levied upon the Defend¬ 
ant; atu! lie referred to the case of Pagc\. Creed, .'> 
Term ltep. .591. 


Coekell and Lens Serjts. upon shewing cause observed, 
that there was one circumstance which distinguished the 
case of Page v. Creed from the present. The jury, in 

that 
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that instance, had found a verdict in faVour of the Plain¬ 
tiff upon*the justification; and, as these was a general 
plea of not guilty to the whole declaration, he was phtced 
precisely in the same Situation as if nojusfificatiou had been 
put upon the record. Ilut here, ilia justification has 
been found for the defendant: the effect of this is, that * 
the assault, which is the oniy part of the trespass that 
ha ^been justified, is to be considered as taken out of the 
declaration. The battery, therefore, has been put in 
issue by itself, and expressly found by the jury. 



r. 

KeUMOMI. 


Best. Serjt. contra, was stopped by 


The Court . If there had been no justification, and 
the jury had by their verdict declared the defendant 
guilty of the whole charge,,it is chan that the Plaintiffs 
would not have had a right to lull cost-., unless the 
Judge had certified. • flow then can it be contended, 
that they are entitled to be placed in a better situation, 
because.tire jury have found that the Defendant was 
justified as a part of the trespass imputed tv> him in 
this declaration ' 

, Pule absolute. 


Bigg, Administrator, r. Dic\ . 

J^OTICE was given to the Plaintiff of justifiea 
u of,/. Dick and S. A uncus, the bail already pu 


Nor. Id. 


The want of 
alien a description 

of bsu 'is cured 

put 111 | >v t | )( , p| am _ 
“ for the Defend. nit. and of u'hom the Plaintiff had t,rt ; cveeptmg 

- L * to them. 

before hud notice.” j\ o notice of bail had been be¬ 
fore giveu. 


C-layton Serjt. opposed the bail, on the ground that 
neither f>f them was described in such notice of justui- 
Vol, I. G _ cation 
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1807 . 


Him; 

»-. 

DlfK. 


cation as of any place or business, ami that no other 
description bad over been given before. r Ihe Court 
held that an exception ha\ing been entered, the Plaintiff 
must have had notice of the place of abode of the bail, 
when ho entered die exception in the iiluxer's bool,. 


Hai/lcjj Serjt. for the Defendant (ft.) 


( a.) Pikrson r. Wn.MMior, 1 l'tb. 1806. 


No notice tit* bail. Notice of' 
••‘stitvini* 11n- b,ut <«i' when, ><ni 
“ have hid notice." nol ilc.'-i'ciiiU' 
On in . held b\ tin* i -mrt !n hr ^ood 
iMtiu-. 'Hie Plainti(V l*«-n he en¬ 


tered Ills i*’irc|»tn>ii in I lie fila/cr's 
hook,mud >-(r where the hail lived, 
and could ein|tuie aftri Itiem. 

Jit-st Serjt. I'or the PI.until)'. 
Cfckfll Serjt. foi Hit: Defendant- 


So i. ir. 


Tl hl.OCK V. ('ROM LI-Y. 


Security for 
« osK :w not re¬ 
quired of an 
Sllhjcct 

though abroad. 


B** r Serjt. moved that the Plaintiff might give se¬ 
curity for the cost-., being an Englishma)>, but a 
prisoner in Frame : but the Court refused to giant the 
rule («.) 


(n.) The practice appr ;:»'*> li» I>• ■ J'it'pcrald v. M h!tnr>re, 1 Term 
contrarv t.:e i\uijN Pencil. Sec Ilulttisx. Frtjthall f is 

i’l-iif v. e.M, 1 l’< i n, tii,/. ‘Ji.7. :yjis. 



IV THE FoUTY-EUiHTIi YlSAR OF GEORGE FIT. 


19 


Naylor nnrl Anolhrr, lixoritlors of Samuel 
NaYI^R, V. CoLLINfilL 

RIJ14 E nisi was oblaifled in Trinity term, for an at¬ 
tachment against the Defendant for the non-per- 
foriAance of an award. The Plaintiffs had brought an 
action for a breach of covenant committed by the Defend¬ 
ant, in not keeping, and delivering up at the expiration of 
his lease, in a pioper state of icpair, reita.ii premises ot 
which he was tenant, i'pon the trial of the ca'i?e an 
order was made, nfeiring a!l mitteis in dilfeience be¬ 
tween the parties to arbitiation. 

The lessee had emeuanted, 11 th it he should and 
would, from time to time mid at all times during the 
continuance of the said lease, at his own proper costs 
and charges, well ami sulheieuth repair, uphold, and 
support, maintain, amend, and keep the said messuage 
or tenement mid premi-es, and ail elections and build¬ 
ings, then alft-udy erected and built, as also all other erec¬ 
tions or buildings that might, there.die;, be < reeled and 
built, in or upon the said pietnn.'s oi any part thereof, 
in, by, and with all and all tu.iimh r of needful and. ne¬ 
cessary reputations and ani'-adi.i. wh.itsoi.ver, wlnn, 
where, and as often as no d ocea-hm should be or 
require, and the same pu v.c-c. „ n - ich good and '•ufli- 
cient repair, should and.w mild, at lie- md, '*r other-.o-mer 
determination of the sa.il ie;.-<e, peaceably and quietly 
suirender and yield up,*’ 

The arbitrator awarded, among other thing*, as fol¬ 
lows : that the Defendants should pay to the Plaintiff 
the sum of 1)0/., for and on account of the breach of 
the said covenant, so far as the same respects the repaii- 
ing and yielding up in repair certain erections and 
buildings, which, during the term granted by tjic said /ease, 

C 2 


1807. 


Aor. I 


A covenant, 

llV .1 It 1 *.1 ■ i 1 , |r> 
% •!;, nit 1.1 if* 

p i r .it l.i > \- 
| iT.ii.i t i‘ lllS 

It l‘-r, jii !>• iil> 1- 

III _S^ W lilt'd 
s'liiuM l».■ < r et- 
eil r!113 hi ; I'le 
I ••• ", i , 1 m t 1 !u; 
it "r il ttrf- 
lliS l.|f I I s 
It" (!■ • jl I I i rt" 
i' I a ity 

t, i 1‘ a,nit. lor 
U> • ji . > iio-s* - ot" 
tl ,1 ie ill 1 Ilia- 
isiil'i.'iurc, it" 
tin'!i !> 'il hi. 
lie l*‘i lilfti tin: 
suit oi ot'acr- 
\M-.' * i x t--1 lo 
tin- e 1 !, 

I>'ii i,m\ v. here 

i'i.‘\ ... .-dy 

i njiiiii 

hi ■ 'v'. oi Jlilt- 

I'jti'i 


zeere 
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\ayloii 


r. 

Coi.LINGE. 


icere creeled and built on the said demised premises by the 
said John Collinge, as tenant, and occupier thereof, and let 
into and Jilt'd to the soil and freehold thereof\ and which 
1 cere built and used for the purpose* of trade and manufac¬ 
ture only , and icbre removed and carried away by the said 
John Collinge, by whom the same were built ; and the 
further sum of ()()/. for and on account of the breach 
of the said covenant, so far as the same respects th.; re¬ 
pairing and yielding up in repair certain other erec¬ 
tions ami buildings, which, daring the term granted by 
the said lease , were erected and built on the said demised, 
premises by the said John Collinge, as tenant and occupier 
thereof, for the purpose of trade and manufacture onh/, and 
used for that purpose, onh/, but. which were not let into the 
ground soil or freehold of the said premises , but were builL 
and supported unblocks or pattens of wood laid upon the 
ground , and were, in like manner, removed and carried 
away by the said John Collinge , by whom the same were 
built.*' Neither of these sums hud been paid, and the 

t 

award was drawn in the above foim, in order to give 
the parties an opportunity of obtaining the judgment of 
the Court upon the question, whether the diftcrcut 
kinds of buildings which it described, or cither of 
them, were comprehended within the terms of the 
covenant. 


Shepherd and Bai/lei / Seijts. upon shewing cause, ob¬ 
served, that ‘.here were two questions submitted upon 
this award to the decision of the Court. Whether the 
Defendant was entitled to remove, 1st, those buildings 
which, during the term, were erected by the tenant for 
the purposes of trade, and were let into the soil ? And, 
ildly, Those which wcie erected for the same purposes, 
and which were not let into the soil, but rested on blocks 
or pattens of wood. It had long since been determined that 
the tenant was entitled to remove such buildings as he 

bad 
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had erected, during his term, for the purposes of trade. 

It was not the intention of the parties, in the present 
instance, to restrain ^the operation of this general rule. 
The object of the coVenaut was merely to provide that 
those buildings, which the tenant was Yound by law’ to . 
leave on the premises, should be left iu a proper state of 
repair. 


1807. 



The Court interposing observed, that the parties were 
precluded from all general argument by .the express 
words of the covenant. The question must be confined 
to the construction of this agreement. W hat then is its 
plain and obvious import ? The w’ords arc, “ all erec¬ 
tions and buildings.” The Defendant, thcrefoie, in 
order to succeed upon this part of his case, must prove 
that erections and building’s raised for the purposes of 
trade, are in fact not erections and buildings. If the 
tenant meant to exclude buildings of this nature, it should 
have been so expressed, 'jfhe Court cannot go out of the 
covenant. The other point is equally clear in favour of 
the Defendant. The thing removed is described as not 
let into the soil, but as resting upon blocks or pattens. 
It is therefore a mere chattel, aiftl is not an erection or 
building w ithin the meaning of the covenant. 


liest Serjt. who was to have argued on the other side, 
deferred upon the latter "point to the opinion of the 
Court, and it was ordered that upon the payment of the 
first sum.of 90 /. the 

'Rule should be discharged. 


C 3 
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mr Hutchinson r . Best. 

Nor. 1«. 


If a deciara- IT^HE Plaintiff in this cause having signed judgment 

i)k' 1 «!av! for want of a plea, a rule nisi was obtained qu a 

"''li ttw iMtidl f ornier day for setting it aside, on the ground that 
notice inuor>««*u J 0 ” 

tin- Defendant it had been signed before the time for pleading had 
must plead isi . _ , ' " 

«*i«in da\-> trom cxpiied. 

tune ; al- , 


tlioimb, by the 
rules ill the of¬ 
fice, mi person 
is id lowed to 
tu'iireh for a dc- 
claration till 
the tirst day iu 
full term. 


i a ugh an Serjt. upon shewing cause stated, that the 
Defendant was arrested and held to bail upon a writ of 
capias ad respondendum returnable on the morrow of All 
Souls. On the third of November, the essoin day of the 
term, a declaration was tiled, de bene esse, \t ith the usual 


notice indorsed, to plead in eight days. Interlocutory 
judgment was signed on the afternoon of the eleventh, 
which was the eighth day from the time of filing the 
declaration. He submitted, therefore, that thc proceed¬ 
ings were strictly regular. 


7’cs/.Seijt. contra. It is true that the declaration was 
tiled on the essoin day; but the Defendant was not served 
with notice ; acd as, by the legulations of the office, no 
person is permitted to search, for a declaration before 
the first day qf term, he had no. means of ascertaining 
till that time that a declaration had been tiled. Neither 
could the Defendant, when lie took the declaration out 
of the oftice, know on what day it had been filed ; for 
no memorandum of the day is made in the office, nor 
was it indorsed on the declaration. The Defendant „ 
therefore naturally referred it to the Gth, and conceived 
that the time for pleading would not expire till the 14th. 
If the eight days are to be computed from the essoin 
day, the time for pleading will, in cases similar to the 

present, 
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present, Le in effect reduced from eight days to fi\e, 1807. 

contrary to tlic general rule of the jComt* „ 

J o - - IKk;hinso\ 


The Court, after consulting with the officers, observed, 
that when the declaration was filed </n the essoin dav, 
the Defendant was bountl to plead in ejglit da\ s from 
that time. This was the settled practice, and the con¬ 
sequence of it undoubtedly was, that, in these cases, the 
time for pleading would be abridged, since the De¬ 
fendant could not search the book to discover whether 
a declaration had been filed, till the fust day of the 
term, lhit lie might afterwards take out a 'summons 
to enlarge the time, and thus, if there vuie any in¬ 
convenience in the rule, it might easily be obviated, ft 
appeared then that theie was no iriegularity in sign¬ 
ing the judgment, and tli£ rule must therefore be dis¬ 
charged. 

Best afterwards observed that the Defendant liad 
sworn ‘to merits; and the Court therefore pel milled 
the judgment to be set aside upon pav uicnt of all 'he 
costs. 


Bi.vr. 


Austen and Olliers,’ Assignees of the sSheriflT of .Yor. ?o. 

Middlesex, r. Fenton. 

• • 

^jPIIE Plaintiffs had sued out a writ of capias ad re. ln *„ art ion 

spondendum in an action against /5mw aiul Parker, a bail bond, 
, - , , , V if the is.mii* «le.- 

upon winch the former only was arrested. The sheriff pends on the 

returned non est inventus as to Parker. Berger, upon his jSlTaSlco^thST 

f onrl, upon 

an application by the Plaintiff, will order Ihc day of the appearance to bo entered in 
the filizer’s book. 

Although, before the application to the Court, issue lias been alreadv joinctl on the 
plea of eomperuit ad diem. 9 

C 4 arrest. 
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arrest, gave bail to the sheriff, blit not having put in bail 
above in due time, an assignment of the bond was taken 
on the .‘50th of May. Upon the same day bail was put 
in for Berger, notice of which was left, two days after¬ 
wards, at the house of the attorney for the Plaintiffs. 
On the sixth of June an action was commenced upon 
the bail-bond against Fenton, Bergers bail. The De¬ 
fendant filed a plea of comperuit ad diem, and ruled the 
Plaintiffs to reply. The Plaiutiffs replied nul tiel record, 
and were afterwards ruled to enter the issue. 


Shepherd Serjt. on a former day obtained a rule call¬ 
ing on the Defendant to shew cause, why the appearance 
of Thomas Berger should not be recorded according to 
the fact, as to the time of his appearance. He stated 
that bail a bovc was put in for Berger on the ‘30tli of 
May, but, as it was entered generally of the term in the 
lilazer’s book, it would of course relate to the first day, 
and upon the production of that book at the trial, the 
Plaintiff, on the issue of nul tiel record, would be non- 
suited. Jfe was compelled to reply nul tiel record in or¬ 
der to prevent a judgment of non-pros , the rule to reply 
having been given after Trinity term. 

Bayleij Serjt. upon shewing cause, observed, that this 
was a new application. He had not been able to find 
any instance of a similar motion. And there w r as no¬ 
thing in the circumstances of this case that could induce 
the Court to interfere in favour of the Plaintiffs. The 
only object of the proceedings upon the bail-bond was 
to put costs into the pocket of the attorney. No step 
could he taken in the original action till Parker had ap¬ 
pealed, and it was wholly immaterial at what time spe¬ 
cial bail was put in by Berger , provided it was done 
before the appearance of Parker. The action upon the 
bail-bond was not commenced till after bail was actually 

put 
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put in andyiotice ^erved on the Plaintiff’s attorney. It 
was true that the bend was assigned on the same day 
upon which the bail ,was entered ; but^ the assignment 
might be made at any time ; it was not considered as a step 
in the action. At all events, he observed, the application . 
in this case came too late, as the Plaintiffs had already 
replied mil iiel record. 


1807. 

AU9TKN 


r. 

Kenton. 


Shepherd Serjt. contra. The Plaintiffs were ruled to 
reply in the vacation, and they were therefore compelled 
to deliver a replication in order to prevent judgment of 
non-pros from.being signed. ■ He stated that the object of 
the action upon the bail-bond, which had been delayed 
at the request of Berger , was to compel the parties to 
apply to the Court. In that case the Defendant wohld 
have been required, as the-comlition for obtaining a stay 
of the proceedings, to put in bail for Parker. 

The Court. The entry # of bail relates generally to the 
term, the effect of which must be, that the action, 
though properly commenced, will be defeated. There 
can be no reason why, for the purpose of obviating this 
consequence, the entry should nett be made according to 
the truth of the fact. 


Rule absolute. 
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A manslaueli. 
ter committed 
in China, by an 
•lien enemy, 
who had been 
a prisoner of 
war, and was 
then acting as 
a in rnicr on 
bo vd an Kn- 
p!i ,!i merchant 
fcinp, on an En- 
}(li-hmnn, can¬ 
not be tried 
here under a 
rommr>Mnn is¬ 
sued in pnrsii- 
anee of the “dli¬ 
totes . i«J Ji<n. 
a. c. 2 ;}. and 1.3 
t'l’fl. 3. c. llJt 

6 * 


The King v. Antonio Depardo. 

J'TMIE. prisoner was tried and convicted at the Ola 
Hailey on the 30ih of October 1807, before Lord 
Ellenborough C. J. and Thompson B., under a special com¬ 
mission issued by virtue of the statutes 33 lien. 8. c. 23. 
and 43 Geo. 3. c. 113. s. G., upon an indictment for “ fe¬ 
loniously killing and slaying IVm. Iiurne at Canton in 
China , in parts beyond the seas without England.' 7 

At the trial it was proved that the deceased was an 
Englishman , and a mariner belonging to the Alnwick 
Castle, a ship in the service of the East India Company, 
having letters of marque. Thai the prisoner Depardo 
was a Spaniard, and had bet.n a prisoner of war on board 
his Majesty’s ship the Blenheim; that two or three 
months before he committed the offence, he entered as 
a volunteer 011 board the Alnwick ('astir, at Pulopcnang 
or Prince oj Hales's Islam/, which is under the dominion 
of his M:\jesty, and received the usual bounty ; and also 
that on the day before the perpetration of the act, he 
received some part of Ids pay : that , at the time of com¬ 
mitting the offence, he was one of the crew of the 
Alnwick Castle , which was then lying near Canton, in a 
part of the Canton river, about one-third of a mile in 
width, within the tideway, at the distance of about SO 
miles from ibe sea ; that the piisoner went oil shore 
with others of the crew, and there mortally wounded 
the deceased, who was afterwards carried on board the 
ship, where he died on the following day. 

Doubts being entertained whether the prisoner was 
ail object of the special commission issued uuder the stu_ 
tutes before mentioned, the Court was pleased to or¬ 
der the case to be stated for the opinion of the twelve 
Judges. <• 

Bur rough, 
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fiurrouach, for ihc Prisoner, admitted, that though the 
whole tenor of the slat. 3.‘3 lien. 8. #. ‘2:3., which giw s # the 
commissioners a jurisdiction in the caws therein m-.u- 
tioned, seems clearly to point at offences commit 1 id 

a 

within the king’s dominion's, it was now too laic to con-, 
tend that it applies exclusively to such ; tor, on a-count 
of the words “or rcithout ,” which aie found ne:.r tl«: 
eml of the first section, the act has been held by Lord 
Holt and others to extend to offences committed out of 
the king’s dominions. 15y the slat. 4 ) (ley. :3. r. 11:3. 
the same law is extended to accessaries, and to man- 
slaughter. The question tb he dec:d..d, in -iib-Lawc is, 
whether an alien enemy, having done nothing to divest 
himself of that character, committing an offence in a. 
country not within the king’s dominions, is amenable 
to the law's of England. *A» alien is not in general 
subject to the laws of another comiti\ : by a medium 
indeed lie may become subject to tluni, if he places 
himself within the range*of those laws. Adherence to 
the king’s cjicmics is treason : and by the express provi¬ 
sions of the statute .*3.3 Hen. 8. c. ( 1. tieasons comm.tted 
either williin or without then aim may bellied here, 

1 llale P. C. 1()<). Hut if an jilien adlieie to the king’s 
enemies without the realm, that is no fseason, unless he 
hath been previously doinieded here, iu which case it 
has been decided that his adherence is treason. A sub- 
ject of Spain cannot divest himself of allegiance to the 
Spanish king. \ emo potest enu re patruun. And tw o or 
inoie etJ-ordinate absolute allegiances cannot be due from 
otic person to several independent princes, 1 JI ale P. C\ 
()8. The piisontr cannot discharge himself of his na¬ 
tural allegiance by swearing allegiance to a new prince. 
Ilis very act of becoming a volunteer on beard our ship 
was high treason to the King of Spain , on adherence to 
his enemies. The prisoner might, though abroad, have 
become subject to the laws of this country in three 

w a} s; 



The King 


r. 

l)r i* vkijo. 
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ways ; by naturalization, by becoming a denizen, or by 
taking the oath of allegiance ; but l*e could not, by en¬ 
tering on board this ship, by making a contract, not with 
the sovereign power, but with a company of private 
merchants, become amenable to our laws. If he had 
been on board r a king's ship, in the pay of the crown, 
perhaps it might have been otherwise. All the obliga¬ 
tions an alien incurs, are local and transitory. The 
prisoner, it is true, while on board the Blenheim r was 
under the protection of the King of Great Britain. But 
he was not domiciled at Pulopenang y where he became a 
volunteer ; he was a prisoner of war ; he was on board a 
ship there by compulsion, not by choice; and when he 
went away he had no animus retertendi. He thence 
goefe into the dominions of the Emperor of China y and 
commits a crime there, for Which he might have been 
punished by the lawa of that empire ; but his offence 
had no inception in the country in which his local alle¬ 
giance for a time had been dup to the King of Great 
Britain. If a foreigner come and live here, add then 
quit the realm entirely, and commit a crime abroad, this 
country has no jurisdiction to try him. It is impossible 
that a foreigner living fn a country where our laws do 
not attach, should be amenable to our laws. The pri¬ 
soner is in the same situation as. if he had originally en¬ 
tered into the service at Canton . His contract with the 
merchants was void (a.) 


Heath J. The Court of Common Pleas were di- 

* • 

vided in opinion (4,) whether a prisoner of war could 
recover his wages on a contract to work his way home. 

(b) In a case of Maria v. Hall, 
see note, past. 


(a) Sed vide Spartnberg v. 
Banntmtyne, 1 Bos. tf P*U. 169. 


Grose 
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GrosevI. It was not contended in that case that the 1807. 
contract &as void*; but it was doubted* whether the xJTkiko 

Plaintiff could enforce it during the war. • v. 


, . Dkpardo. 

Heath J. It was considered that the king might 
recover on that contract. • 

m 

Mansfield C. J. And if he did not, the prisoner, 
might enforce it after the conclusion of a peace. 

No protection was afforded to the prisoner by the 
laws of tliis country, which might impose on him the 
reciprocal obligation of allegiance. Neither of the cases 
that will be cited of foreigners tried by virtue of 
£8 Hen. 8. c. 15. establishes that the prisoner’s offence 
comes within this jurisdiction. In none of these cases 
had the persons indicted the benefit of counsel, and they 
passed sub sileutio. .The Admiralty Court proceeds on 
principles different from those of the common law. The 
stat. 28. Hen . 8. c. 15. nferely altered the mode of trial 
in that count, and its jurisdiction still continues to rest 
on the same foundations as it did before that act; it is 
regulated by the civil law, et per consuetudines marinas , 
grounded on the law of natiefns, which may possibly 
give to that Court a jurisdiction that our common law 
has not (a.) The English law looks only at the place 
where, and the person b> whom, the crime is commit¬ 
ted ; and the prisoner cannot be tried ^ere without an 
extension of the known law. 

• • 

Abbott for the prosecution. The deceased was a 
British subject; and JDepardo t a subject of a state hostile 
to his majesty, was made a prisoner of war, and while 
he resided in a settlement within his majesty’s dominions, 

* (a) Vide 3 Inst, 119. 


he 
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he received a great benefit in the permission given hitn 
to assume the character of a mariner on boaid an Eng¬ 
lish merchant ship: whilst invested With that character, 
he commits thu crime. His contract with the mer¬ 
chants was valid lie had received his bounty on enter- 

r * 

ing, and part of his wages; he was under the protec¬ 
tion of the Jaws of England , and consequently was 
bound to obey them. This is not the question of two 
co-ordinate absolute allegiances. All writers admit that 
though a subject cannot shake off his native allegiance, 
he may owe a se cond allegiance of a local and temporary 
nature. * It is admitted, that if the prisoner had com¬ 
mitted this crime in the Thames, he might have been 
tried for it here, lie is equally amenable, though he 
has committed it at Canton. It is clear that the laws of 
every slate bind those who arc under the protection of 
them. It is admitted this statute extends to cases out of 
the king’s dominions. The two first cases that were tried 
under this statute were those of ('Itanthers, an English 
sailor, for the murder of an English sailor at Tint eelona in 
Spain; and of Ealing , an Englishman, for d o murder of 
an Englishman, at Dollars in Srccdeu. It is laid down by 
Lord Coke, that the constable and carl marshal shall try 
the murder of an En^liihtnan committed by an English- 
matt in parts beyond the sea, 3 Inst. 48. The appeal of 
murder of one J^nglishman by* another shall he tried by 
the constable and marshal, Stn’t'idf'. fio. Thus it appears, 
that previously to the stat. 28 lien. 8. there existed an 
authority to try the crimes of subjects committed on 
subjects out of the realm, though it was disused before 
the period at w hich that act was passed, I Hale P. C. 
jjj . Attainder. The stat. 33 Hen. 8. c. 23. was not in¬ 
troductory of a now law', it only introduced a better 
mode of trying according to the old law, and of cartying 
its principle into effect, a principle consonant to the 
laws of all nations, that subjects, wherever they may 

be. 
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be, are amenable to the laws of their own country. The 
prisoner w'&s, at the time of commuting this oifcnce, a 
subject of Great Britain . One w^lio receives the pro¬ 
tection of the laws, is* subject to the laws. The whole 
of the treatment he received, and thti engagements he 
was permitted to enter into, at Pulopenang, were bene- • 
lits, conferred on him by the laws. Prisoners of war 
were originally put to death ; then condemned to per¬ 
petual slavery ; to this succeeded the system of ransom¬ 
ing; and the practice now is to exchange them. Bynr 
kershoek Quest. Jur. Pith. lib. l.c. 1. Bufafter an ene¬ 
my is become a prisoner, all that lie receives, 4s grace 
and favour; his life itself is prolonged by grace and fa¬ 
vour ; it is grace and favour that he shall be tried by the 
municipal laws of the country where he is a prisoqpr, 
instead of martial law, which more severe, lie is not 
then less amenable, because he happens to be out of 
the realm, if he continues, as the prisoner did, under 
the protection of the laws ; for it will not be argued, 
that if ^n Englishman hatl taken the life of the prisoner, 
he could uokhavc been tried by this commission. Every 
case decided under the statute 28 lien. 8. c. 1 o. is an 
authority"for a like decision under this act. It is not 
necessary to inquire what authority the Admiralty Courts 
had before the passing of 28 Hen. 8. c. 13., because the 
commission under which they now sij only authorizes 
them to try the offences •named in that statute. That 
commission would not # enable them to try an alien for 
the murder of an alien committed in a foreign ship. It 
extends *only to native subjects, or such as receive the 
protection of the laws ol this country; and as that sta¬ 
tute enables the commissioners to try offences committed 
on the high seas, so does the statute of :>d if. 8. c. 23. 
give power to try offences committed any where without 
the realm by those who are in the king's allegiance. 

There 



r. 

Dep.uido: 
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There are three recent cases of the trials of foreigners 
for similar offences under 28 lien . $.* The first in order 
of'time is that of Francois Antoine! Sauvajot; a French 
prisoner of war, who was indicted for the inuider of 
JMosteau, another French prisoner of war, on board the 
* Triton 'East India man, upon, the high seas, at the en¬ 
trance of the 'English Channel, in September 1790. He 
was convicted of manslaughter, and burnt in the hand. 
This was a short time after the act 39 Geo. 3. c. 37. 1 . 

received the io\al assent (a.) The second case is that of 
Jean Prevot, a />•< nchman, who had entered at Falmouth 
as a manner on hoard the Lady Shore transpoit: he was 
indicted at the Old Hailey in December 1 799, for “that 
outlie high *eas, within thejuiisdiction of the Admi- 
ralty of England, with force and aims he assaulted and 
murdered J Vile ox," the mastei of the Lady Shore , a trans¬ 
poit. The offence was committed in August 1797, off 
Cape Tram in Africa,on the passage to New South lVales. 
He was convicted and executed. It is not known whe¬ 
ther he was a prisoner of war •or not. The third case is 
that of Aeon;, a Chinese manner, who was^ tried for a 
murder committed in May 1806 , on another Chinese 
manner, on board the Travers East India man, on the high 
seas, about 20 leagues from the Azores, m the course of 
the honicw'aid voyage, from which circumstances it ap¬ 
pears that the prisoner must Have entered on board that 
ship abroad. It is true that 4011 c of these persons had 
the benefit of counsel upon their tiials, but they hud the 
benefit of that humanity and discietion which suggested 
the propriety of the present aigument. The statute of 
33 Hen. 8 . must therefore be construed in the same man¬ 
ner as that of 28 lien. 8 . And the jurisdiction given 
by the former, must be deemed to extend to all of- 


(«) That wm on lOtb May, 1799. 


‘ fences 
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fences comtnitted ashore r in foreign countries, as the 1807. 

latter has been held *to comprehend those committed on „ 

, ‘ ( Tlie Kino 

the sea (a.) r. 

Depardo. 

(a) No judgment was ever given in tliis case, .but tlie prisoner was 
afterwards discharged. • , 


Maria v. Hall. 

ASSUMPSIT. The first London, Sfc, The Plaintiff re¬ 
count of the declaration was plied, As to thc.said pica, as 
for labour care and diligence, far as*the same relates to the 1 st 
by the Plaintiff done perform- and 2nd counts of die decla- 
cd and bestowed in add about ration, (with a protestation 
the business of the Defendant, against the insufficiency of the 
at his special instance and rc- pica,) That he the said Joseph, 
quest. The 2d was a quantum before the time of the doing, 
meruit thereon: to these were performing, and bestowing the 
added the common money Vork and labour, care, and di¬ 
counts. The Defendant plead- ligence in the said declaration 
ed, that the said Joseph «(tUe mentioned, to wit, on the 1st 
Plaintiff) is an alien enemy, day of January , &c. in parts 
born in foreign parts,to wit, in* beyond the seas, to wit, at 
Spain, out <5f the allegiance of London, Sfc. was mai’e a pri- 
our lord the Kiflg, and within sonerofwar by certain forces of 
theallegiance of a foreign king* bis present majesty king George 
to wit, of the King of Spain , the Third, and before and "at 
to wit, at London aforesaid, in the tiiye of the doing perform- 
the parish and ward aforesaid, ing aud bestowing the said 
and that the said Joseph came work and labour, care and cli- 
into tliis kingdom without let- ligence, was, by and with the 
ters of safe-couduct, and that .consent of the commanding 
the said Joseph, before and at officer of the said forces, put 
thetime of the commencement under the care And custody of 
of this suit, was and still is a the said George, to be by him 
prisoner oC war in this king- carried and conveyed, as such 
dom, to wit, at London, $fc. prisoner of war, iuto this king- 
and that before and at the time dom, to wit, at London, &>c. 
of the commencement of tlie and thereupon, whilst the said 
aaidsoit,the king of Spain and Joseph was so under the care 
his subjects were, and still are, aud custody of the said G eorge, 
at open war with, and the ene- and before the doing perform- 
miesof,oursaidlordtheKiug ing or bestowing of the said 
and his subjects, to wit. at work and labour, care and di- 
V«h I. D . ligence, 
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licence, to wit, on the day and 
year lust aforesaid", at Lut.lon, 
cSr.tli'e said George retained the 
said Joseph for certain hire and 
reward to be therefore paid to 
the said Joseph,to do,perform, 
and bestow the said woik and 
labour, care and diligence, in 
the said declaration mentioned. 
Ami the said Joseph thereupon, 
w hilst he was so under the cuie 
and custody of the said George, 
to wit, on the day and year last 
afoiesaid, and on divers other 
da vs between that dav and the 
coinmenceinent of this suit,did 
perforin and bestow the said 
work and labour, care and di¬ 
ligence, on the said retainer of 
the said G’eo/gtymd at his spe¬ 
cial instance ami request, to 
wit, at London , 6 c. And as 
to the said plea, so far as the 
same relates to the other counts 
of the declaration, That he 
the said Joseph , before the 
commencement of this suit, to 
wit, on the 1st day of January, 
St. to wit, at I^ondon, Sc. 
came into this kingdom pnder 
the protection of Ilia present 
M ajesty KingG eorge the third, 
and remained ami continued iu 


The case was twice argued; 
first by Shepherd Serjt.in sup- 
poit of the demurrer,and Hay 
let/ Seiji. contra; and again in 
a subsequent term, by Lens 
Serjt. in support of the demur* 
ror, and Best Serjt. contra. 

Argument in support of th& 
demurrer. —The question is, 
w het her,under the circumstan¬ 
ces stated upon this record, the 
Plaintiff is entitled to main¬ 
tain an action iu a couit of 
common law. The general 
prmciple*lhau an alien enemy 
canuot maintain an action, lias 
been so fullv recognized in the 

ml O 

cases of Brandon v. Nesbitt , 
'6 Term Rep. l Z'J. and Bristorv 
■v. Toners, (i Term Rep. 3(>. 
that unless some ground of dis- 

V 

tinciion can be established be¬ 
tween the case of a common 
alien .enemy, and that of the 
Plaintiff on this record, the de¬ 
murrer must prevail. 11 will be 
ufged, pei haps, that the Plain¬ 
tiff is a prisoner at war. But h 
prisoner at war, so far from 
losing the character of alien 
enemy, rather stands ilia more 
odious light than an alien cue- 


this kingdom under the pro- jny who has not been made 
tectiou ofhis said majesty from prisoner; since the very clia- 
thence continually until the racter of a prisoner at war, un- 
commencement of this suit, to plies that the person has ac- 
wit, at London, $c. To this tually committed hostilities up 
there was a rejoinder, demur- on this country. The only de¬ 
ring generally to so much of cision which can be supposed 
the replication as'rclates to the to operate in .the Plaintiff's 
lstand2dcounts of the decla- favour, is that of Sparenburg 
ration,and tendering issue as to v. Harm ant y ne, 1 Bos. S' Puff., 
so much as relates to the other 163.: but idthough some, inti- 
couuts. 'I he sur-rejoindcr motions were thrown out by. 
joined in demurrer and issue, the Court in that case,. which 
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Seem to support the present 
Plaintiff's, right of action, yet 
the ultimate determination of 
thatease will be found to esta¬ 
blish nothing more, than that 
a prisoner at war, not an alien 
enemy bom, but who has ac¬ 
quired a temporary character 
of alien enemy from the act of 
hostility in which he was taken, 
may maintain an action. There 
does not seem to be any ne¬ 
cessity for establishing a diffe¬ 
rence between the case of a 
prisoner at war,and that of any 
other person being an alien 
enemy .in respect of the right to 
sue; since it is the uniform 
practice of nations at this day, 
that all those who are in the 
unfortunate situation of pri¬ 
soners at war, are either main¬ 
tained by the state in which 
they reside, or by the state to 
which they belong. And though 
indeed a prisoner at war uj?on 
his parole, is not so maintain¬ 
ed, yet in «|ise of his feeling 
any difficulty arising from his 
own peculiar situation, he al¬ 
ways has his option to surren¬ 
der himself to prison, in order 
to receive the same benefits 
which are extended to other 
prisoners at war. In the case 
of the three Spanish sailors, 
Bl. 1334. this Court refused 
togranta writ of habeas'eorpus 
to bring up three prisoners at 
war on itccountof ill treatment,* 
considering them as not en¬ 
titled to any of the privileges 
of Englishmen . Now the writ 
of habeas corpus is only a 
summary mode of obtaining 
the same remedy which might 


otherwise be lead by an action , 
of trespass; and if a piivjner 
at war cannot maintain tres¬ 
pass, there *is ho reason why lie 
should maintain any otfier ac¬ 
tion. It is true indeed that-an 
iudictm ’iit will lie for beating 
or otherwise ill-treating a pri¬ 
soner at war; but the reason of 
that is,that such acts are against 
the king’s peace, for the breach 
of which the king may sue: but 
the moment a in in becomes a- 
lien enemy, heliimselr forfeits 
all right to clasm the benefit of 
the laws by suing ip any of the 
king’s courts. Dyer, fo. 2. b. 
Co. Lilt. 1 L l\).b, Wnhregaid 
totheimpl.ed protection which 
an alien enemy may be sup¬ 
posed to enjoy from the .state 
during his residence in this 
country, all ugumeniou this 
head seems to be done a wav by 
the express provision intro¬ 
duced into j\[ngna Chart a , 
c. SO. 2 lust. 57. in favour of 
merchant strangers, the latter 
part of which declares, that 
merchants, natives of an hos¬ 
tile state, being found ui tins 
cdLiufry, shall be attached by 
their bodies until it be ascer¬ 
tained in what manner the 
English iTlerchauts are treated 
in the hostile state; from which 
it may be inferred, that all na¬ 
tives of an hostde state, except 
merchants, being found in this 
country, may be treated as 
enemies. 

Jirgu merits for the Plaintiff. 
Prima facie every person re¬ 
sident in this country is enitf led 
to maintain an action. Unless, 
therefore, some authority can 
D2 U 


1807. 

M \RIA 
t?. 

Hall. 
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r. 

■Baal. 


be shewn for excluding a per* 
, soil in the Plaintiff8 situation 
from exercising that right, the 
demuiver must be overrifled. 
The plea of alien epetny has 
always been deemed an odious 
plea; the Court therefore will 
ndt willingly extend its opera¬ 
tion. The principle on which 
that pica was introduced into 
our law, was to prevent the 
subjects of the enemy from 
drawing property out of this 
country to strengtlK-n the state 
with which we were engaged 
in war: itis*obvious that such 
a principle cannot apply to the 
case of a prisoner at war, who 
being a person coimnorant in 
this country, may he prevented 
from carrying out of it any 
properly that he may acquire 
during liis residence here. It 
has been Said that the character 
of prisoner at war implies, 
that the person who bears that 
character has committed actu¬ 
al hostilities ; but that consc- 
quence does not necessarily fol¬ 
low, since many seamen are 
taken prisoners on board mfr- 
chant vessels, without having 
been engaged iu auy act of hos¬ 
tility whatever. In all the cases 
which have occurred, where 
the plea of alien enemy has 
been supported,ithfas appeared 
that the persons suing still con¬ 
tinued in actual hostility; but 
the moment that an enemy has 
accepted the conditions which 
are extended to prisoners at 
avar, his hostility ceases s he 
receives protection from the 
state by which he is captured, 
Hid in consequence of that 
protecUon, he oyes obedience 


to that state. If a prisoner at 
war is murdered, the guilty 
person mayta inefidted: this 
was not attempted to be con¬ 
troverted in the late case of 
The King v. hints. An alien 
enemy, as such, cannot be in¬ 
dicted for treason, Calvin’s 
case, 7 Co. 6. b. The King , 
v. Tucker y 1 Ld. Rat/. 1 .; 
but if an alien enemy be taken 
muter the king’s protection, he 
may be indicted, as was done 
iu the case of the two Portu - 

f uese, cited in Calvin's case, 
n TV ills v. Williams , 1 I A. 
ltai/. 282. 1 Salk. 46. S. C., 
the distinction between an 
alien enemy cdmnioraat here, 
or commorant in his own coun¬ 
try, is expressly taken : for 
'J}cby C. J. !}ays. An alien 
enemy who is here in protec¬ 
tion, may sue on his bond or 
contract; but an alien enemy, 
abiding in his own country, 
cannot sue here. It also ap¬ 
pears from that case, that the 
protection necessary to given 
right to sue, is uot confined to 
letters of safe-conduct; the 
terms used in that case being, 
44 Per licentiam et sub pro - 
u tectionc regis” Now reai- 
deqee in the country, and par* 
ticularly that of a prisoner at 
war, implies licence of the* 
king. 

* » 
Hooke J. According to 
the report of that case, 1 L trite. 
35. it was said, ** If he came 
44 here in time of war, and had 
“ continued here without dis* 
“ turbance,it should be intend* 
u ed that he came with a lt* 


ceac% 


The 
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The «am« doctrinejsrccog- of supportyig the present 1807. 
'ftised by Mr. Justice Heath, in Plaintiffs right of actioiv 
Spurenbursh v. Bannutyne, Cur. udv. rule. Maui* 

who says, There may b& a pro- It was ifnderstood that no 

** teclion arising from situa- judgment ^as ever given in this 
“ tion.” And indeed the prig- case, nor was it iheniioncd. 

' cipie laid down in that case again, until it wag alluded to 
eeems to go the whole length in the above case of Depardo. 


Ex parte. Abnkt. 


An. SI. 


'JfAUGIIAN Serjt. moved that Elizabeth Abney, a 
feme covert, might be permitted to pass a line as a 
feme sole, upon affidavits yvhich stated the following 


The Court 
will not inter¬ 
fere to authen¬ 
ticate a fine 
levied bv a 


facts : She being possessed of a considerable landed pro- married wo- 
pei ty for her life, her Jmsbaiid, in consideration thereof, genre of her 
by his marriage-settlement appointed to lier a rent- thongh'he has 

charge of 500/. per ann. otit of certain lands, for her life become abank- 
. ‘ ‘ .»• . - , . nipt, and omit- 

tn case she should survive him. On the 19th of July ted to Mirren- 

1805 he .became a bankrupt: a commission issued, to ^ouebeyoud 


which he did not appear, but absented himself from **“• 


home, and went beyond seas ; id was believed lie was 


living and was in America, but it was not certainly known 
whether he was living or dead. The wife was desirous 
to sell to the assignees, who had possessed themselves of 
all the lands, her reversionary interest expectant on her 
husband’s decease, as well in her own estate, as in the 
•rent-charge. 


Vaughan thought that the circumstances of this case 
might make it an exception to the rule laid down in 
< Stead, v. Izard, 1 New Rep. 312. Compton.y. Collinson , 
i 1 H. Bl. 344. Moreau s case, S B/. 1205., and other 
peases in* which the Court had said, M W« t aill not air 
\ terftre j valeat Quantum? If the husband chooses to en- 
f D 3 ter 
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1807. ter* and avoid it, he*may. If he dpes not, it will bar 
her heirs. 

E.v parte * 

Abney. 

<• Man's* i km> J. No doubt a fine levied by a mar¬ 
ried woman will bar her heirs, if her husband does not 
enter. But the difficulty is, how the Court can permit 
her to levy a fine, when the husband may enter and bar 
it. There was a very strong case, in which the husband 
was a fugitive and bankrupt, and the wife had contracted 
tor the fale of her separate estate. But we refused the 
writ upon that application. • Wo can here make no order 
to sanction, or add \alidify to the fine. If you mention 
that she is a married woman, it is had on the face of it. 

v 

Act as you shall be advised, but the Court has nothing 
to do in the matter. 

Buie refused. 


, V/>f. ,"f. 


ALGE& V. IIllFFORD. 


Where an or¬ 
der is ohrained 
for »a\ni!r an 
attorney's lull, 
and delivering 
up alt papers, 
ifc. t upon die 
back of which 
the prothono- 
tary, according 
to the usual 
practice, in¬ 
dorses ins alto- 
cut nr, the attor¬ 
ney is entitled, 
in the first in¬ 
stance, to- the 

J iOMesfiion of it, 
or the purpose 
of enioicing 


fJpIIE Defendant, upon substituting Smith to be lus 
attorney in lieu of Sherwood , obtained an order that 

h 

S/icncood’s bill of costs should be taxed, and that he 

* 

should deliver up all books, papers, 8cc. This order, 
with the prothonotary’s allocatur indorsed thereon, ac¬ 
cording to the usual practice, was taken from the office 
by Smith , who sent a copy ef it to Sherwood. 

A tule was obtained on a former day, calling upon 
Smith to shew cause, why he should not deliver the ori¬ 
ginal order to Sherwood, and w hy he should not pay the 
costs of the application. 

payment of his bilf. 


Marshall 


•• 
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Qfarshhll Serjt. upon shewing cause against the rule, 
stated, that the party obtaining an order tv;ft alw iy-» con¬ 
sidered entitled to the possession of it, and that ShenSood 
might get the allocatur indorsed upon (he copy. If the 
_ original order were given to him, the* Defendant would 
have no means of enforcing the delivery of the papers. 


CJ/j 


1807. 



Alger 


v. 

Hmofti). 


Taughan Serjt. contra, observed, that the payment of 
the money was the first thing to be done under this older; 

i 

that, to enforce the payment, the order must be made a 
rule of Court; and that Shericoud therefore was entitled 
to the possession of it for tljat purpose. * 


The Court, after consulting the officers, observed that 
the party to whom the money was to be paid was ®rr- 
tainly entitled to the possession of the original order, 
that he might enforce the payment by making it a rule 
of Court, which the •other party might not be willing to 
do. Accordingly 

The Rule was made absolute. 


(IN T1IE EXCHEQUER-CHAMBER.) 


Moore Gent. v. Meagher*. In JError. 

T HIS was a writ*of error from a judgment of the 
Qourt of King’s Bench in an action on the case f.»r 
defamation. 1 he Plaintiff below in her declaration al¬ 
leged, that she had always been a virtuous, modest, and 
chaste subject, and uutil, Sfc. had always been esteemed 
to be of unblemished reputation, and that before, and 
at the time of the slander she enjoyed the society, conver¬ 
sations, friendship, and countenance of many tcorthy and es¬ 
timable subjects of this realm, (naming them,) and lived 

*D 4 • and 


Nor . S3. 

If in consc- 
qu' ace of 
words spoken 
Hi 1 Plaitriff U 
deprived of 
substantial be¬ 
nefit arising 
from (he hnspi- 
t.dityoffrieuds, 
this is a Midi- 
rient temporal 
damage where¬ 
on to inamtaia 
an action. 
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1807. and associated with them on terms of mutual respect, 
confidence, and intimacy, and teas by divers of those per* 
r. sons, (naming them,) received and entertained in their re* 

%*8A«H&a. gpective houses, and found and provided by them respectively 

with meat and drink, gratuitously, and without any price * 
or sum of money whatsoever by her paid or payable for 
the same, to the great reduction of her necessary expences of 
living and maintaining herself, and the great increase of 
her riches, to wit, at Westminster, and that the Defendant, 
well knowing the premises, and envying the happiness 
of the Plaintiff, and maliciously contriving and intend¬ 
ing to injure and ruin her in her character, and to de¬ 
prive her of the good-will, society, conversation, friend¬ 
ship, and commerce of all her friends, relations, and 
acquaintances, and to impoverish her and deprive her of 
all the benefits and advantages* of her fortune and pecu¬ 
niary circumstances, so by her received and receivable as 
aforesaid, spoke the false and defamatory words com¬ 
plained of, (imputing incontinence to the Plaintiff,) by 
means of speaking of which several false, malicious, and 
defamatory words the Plaintiff had been and was 
greatly injured in her credit and reputation, and brought 
into public scandal, and her friends and neigh¬ 

bours, and especially the several persons herein-before 
in that behalf named, had wholly refused to hold or per* 
mil any intercourse or society with her, or to receive and 
admit Jier into their respective houses or company, or tofind 
or provide for Kkr meat, drink, or any other ben fits andadm 
vantages in any manner whatsoever, as they before that time 
had done, and otherwise would have continued to do; where* 
by the Plaintiff had lost all those valuable benefits and 
advantages, being to her theretofore of great value , to 
«it, of the value of 100/., and had been and was greatly 
reduced and prejudiced in her fortunes and pecuniary 
circumstances, and obliged to incur a much greater expence 
* in her necessary living and supporting herseff\ to a large 

amount, 
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amount, to J?*V, the annual amount of lQOl.^than she there¬ 
tofore had done, and otherwise xcaulcbhave continued to do, 
and had been and was greatly impoverished, and all her 
friends had wholly withdrawn their friendship, <$r. 

A verdict was found foj the Plaintiff for 100/. da¬ 
mages) and judgment was entered up accordingly. 

The errors assigned were, that none of tiie words al¬ 
leged in the declaration were in themselves actionable, 
(which was admitted by the Defendant in eiror,) and 
that no substantial or real specific damage, .or legal or 
specific injury, was alleged to have been suslained^in con¬ 
sequence of the words so spoken and published. 


1807. 


Mooaii 


v. 

MrAbHtB. 


Curzrood for the Plaintiff in error. Although it was 
ruled in Medhurst v. Jialam, 1 JRo. Abr. 33. c. 20. that 
an action lies for words of incontinence, per quod perdidit 
consortium xicinorum sttorum , without an allegation that 
the Plaintiff thereby lost her marriage, jet the autho¬ 
rity of 1 Sid. 396, 7. is to the contrary. Ami m the 
case of Barnes v. Strudd , 1 Lev. 261. the decision in 
Medhurst v. Balam was denied to be law, 1 Com. Dig. 
253. acc. Then the only special damage is the loss of 
the liberal entertainment the Defendant in error used 
to receive at the houses of her friends. Now certain 
things are valuable in fact which are not valuable in the 
contemplation of law. A prospect is valuable, but no 
action lies against a man wlio builds a wall oifliis own 
land, though he may thereby ‘ obstruct the prospect of 
his neighbour, 9 Co. 48. AldrecTs case. So the loss of 
this hospitable reception is not a matter of action. The 
policy of the law, which supposes every man to live by 
liis own industry, will not suffer that an action jihoutd 
lie in 6uch a case. 


II bath J. It has been held that case would lie for 
imputing leprosy, per quod consortium amnit ? 

Richardson 



42 


Cases » michaelmas term 


1807 . 


Moo*k 
Miaou ka. 


Richardson for the Defendant in error. The declara- 

k t _ , f f 

tign has not been sufficiently stated hi the Plaintiff’s ar¬ 
gument. It alleges that the persons named gratuitously 
received the Defendant in error into their houses, and 
provided her with meat and drink, to the great reduction 
of her expenses, and increase of her riches. The De¬ 
fendant below demuired specially, and assigned for cause 
that this was not a temporal damage; but the Court on 
argument held, that the question whether this were a 
temporal damage or not, was a matter of fact, and not 
a matter of law, and that if the provisions furnished to 
the Plaintiff by her friends were of the annual value of 
100/., as the declaration alleged, the loss of them was 
a real damage, and directed the Defendant to withdraw 
tW demurrer and plead to the action. The jury have 
found the damages to be And it is now contend¬ 

ed, that this canuot be a special damage. The Plaintiff 
below receives real benefit from the assistance of her 
friends ; the Defendant for^ malicious purposes speaks 
these words, by which she loses that assistance.* It is ad¬ 
mitted, that if the least pecuniary salary were lost, ati 
action would lie : how can it be otherwise upon the loss 
of that which is equivalent in value to money r Cofn. 
Rep. 7. Lrf. Rat/. 20o. and other authorities shew that 
as against a wrong doer a possessory title is sufficient. 
It is urged thaf these persons were not bound to provide 
her entertainment: but they did in fact entertain her, 
and would have continued to entertain her, as the jury 
have found ; whose verdict cannot now be controverted. 
Words spoken of u tradesman, are actionable,'if spoken' 
with reference to his trade: but words spoken of him, 
though not referring to his trade, are actionable if he 
thereby loses a customer, 1 Lev. 140. Yet no individual 
customer is bound to frequent any particular shop; but it 
is sufficient if he Would in fact have come, except for the 
malicious interference of a stranger. The case of Hart It/ 
x. Herring , 8‘ Term Rep. 130. was an action brought by 

a preacher. 
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a preacher, for wordte imputing incontinence, per quod , 
persons frequenting the chapel discontinued giving 14m 
the gains and,profits which they hurt uMinliy given. 
There the Court held there was no ol)jection to the de¬ 
claration ; and Lord Kenj/bn said it was sufficient if the 
Plaintiff lost his occasional employment. */,///y Euf. Gl. 
JBracthridge v. IVntson. Tie Plaintiff shewed tint .-he was 
a single woman and chaste, and that her mother spon¬ 
taneously meant to give her 1.50/., am! her brother to 
give her 100/,; and that by reason of words of incon¬ 
tinence spoken of her. they did not give her tlio«e sums. 
No judgment was given; but no difference can be made 
between spontaneous benevolence and things due of 
right. 1 Ro. Abr. 50. Humphreys v. Stvtjirld. An qe- 
tion lies for words of bastardy, on the principle that the 
Plaintiffs father and brother were less liheiv to comev. 
or permit their land to descend, to him on that account. 
In Cro. Jac. 213. Vaughan v. Ellis , the Plaintiff shewed 
on his declaration that he had several elder brothers, but 
that lie might possibly have inherited, and in consequence 
of words spoken a certain person refused to purchase 
his chance of inheriting. The c:ye of Barnes v. Strudd, 
which has been cited, is also reported in Vent. 4., and 
the reason there given for the judgment of the Court, h, 
that the action would not lie unless iw special damage 
were shewn ; now it appears by l Lev. 2(il., and two 
other reporters, that tlie damage assigne>Uin the declina¬ 
tion, was, that 11 she iucurred the displeasure of her pa¬ 
rents, and teas in danger of *bei«g turned cut of doors,” 
which clearly was not a sufficient damage : and the autho¬ 
rity of the case in 1 Ro.Abr. 3o. is not denied in Vent. 4. 


1807. 




v. 

Me AG (I EH. 


Curwood in reply. All the cases cited are cases of 
legal damage. The value of customers to a tradesman 
if ..fully recognized by the law : so is slander of title. If 

. * this 
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this action lias, no words are not SCtiortable with the aid 
of an ingenious special pleader. r 

• ✓ * 

Heath J. Undoubtedly all words are* actionable, if 
»a special*damage follows. • 


Mansfield C. J. This case b not distinguishable 
from that of Hartley ▼. Herring . We do not know how 
to say that this b not a special damage, susta ined in con* 
sequence of* words imputing infamy. They have de- 
prived this lady of an income derived from the bounty 
of others, which now, after verdict, we must assume, 
would have continued, if the Defendant had not spokeu 
these words. We cannot say the action will not lie. 

Per Curiam, Judgment affirmed. 


Nm. 15. 


Wood v . Plant, who, fyc. In Error. 


Where, pend¬ 
ing a suit, a 
party obtains 
a Judge's ofder 
tor changing 
his attorney, it 
is unnecessary 
to file a new 
warrant. 


^jpHlS was a writ of«error from a judgment in the 
Court of King’s tench. After the entry On the 
roll of the award of a venire, followed an entry of a 
Judge’s order for • changing the attorney in thebe terms : 
“ Upon hearing the attomies or agents, on both sides, 
and by consent* I do order that .Mr. Mayhem bp *£>• 
pointed attorney in this cause for the Plaintiff instead of 
Mr. Morris . Dated the *3d day of Decembet 1808, 

S. Lawrence” Then came the award of the fourth ve¬ 
ntre, after which was die following entry : “ At whi^li 
day, came the said Edward Plant, who sues as aforesaid, 
by the said John Mayhem hb then attorney, appointed 
as aforesaid, in the place and stead of the said Alexander 
Morris” 

The 
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The principal errors assigned were the following J 
u that, by the recosd, and proceedings afoqesf id, the said 
Edward, in Hilary term in the 43d Jear of the reign of 
odr Lord the now King, and in Easter Jerm following, 
appeared and prosecuted the said suit by John Mayhem 
his attorney appointed by «an order made in this cause 
on the 3d day of December , in the 43d year aforesaid, by 
the‘Honorable Sir Soulden Lawrence Knight,, one of the 
Justices of our said Lord the King before the King him¬ 
self ; whereas, by the law of the land, the said John 
JHayhew could not be legally appointed attorney for the 
•aid Edward , for the purpose aforesaid, otherwise than 
by the warrant of attorney of ‘the said Edward duly hied 
of record in the said Court; and when, in truth and in 
fact, the said John May hew had no warrant filed of re¬ 
cord in the said Court, to appear and prosecute the said 
suit. Also, that there was introduced in the said record 
on order made out of Court and out of fterm by a single 
Judge of the said Court, and not appearing to have been 
ever made a rnle of the said Court; and that the said 
order was entered upon the said record as of the term 

of St. Michael, although it appears to have been made 

* 

on a day subsequent to the said term ; and for that such 
order could only operate as a licence to the Plaintiff to 
change his attorney by the regular course of law, that is 
to say, by a warrant of attorney to be cjply filed in the 
•aid Court, which had not b^en done.’* 


1807. 



Abbott , for the Plaintiff in error. In order to change 
, an attorney, during the progress of a cause, two things 
are requisite; 1st, to obtain the permission of the Court,« 
and, Sdly, by virtue of that permission, to appoint the 
attorney. In the preseat instance an order has been ob¬ 
tained, but no appointment has been made. The Judge 
orders in the usual terms, “ that Mr. Mayhew be ap¬ 
pointed ‘attorney in this cause." Nothing however has 

. * been 
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Worn* 


r. 

I*LAW;T. 


been done in pursuance of this order. At common law, 
no person could prosecute or defend ^ a suit 1>y attorney 
uyiess lie had obtained the King’s ( writ, or letters patent, 
..or the special commission of the (^)nurt for that purpose. 

,Britton 12G. Fils. -V. B. 25. c. B etcher's Case, 8 Co. 
It. 5Sp.b. p. 1 itj. 2 last. 377. Two things were r.cqui- 
site, (1,) to pbtain the' authority, (2,) to make the ap¬ 
pointment. A similar, permission is still necessary when 
the attorney is changed pending a suit. The proceeding 
in this case is analogous to the antient practice, and the 
same forms should therefore be complied with. The 
regular entry of warrants of attorney has been provided 
for by several acts of parliament. By the 18 11. 6. c. 9. 
they are ordered to be entered of record the same term 
in which the exigent is awarded. By the 52 II. 8. c. 50. 
/. 2. the warrant of attorney is to be delivered to the 
office in the same term in*, which the issue is entered. 
The statute 18 El. r. 14. contains a provision upon the 
same subject; and, by the 4th A tin. c. 16. s. 8. the attor~ 
ney for the Plaintiff is directed, under the penalties im¬ 
posed by former t la\vs, to ’file liis warrant the same term 
in which he declares. [Mansfield Ch. J. None of these 
regulations could have been complied with iu the preseut 
instance, because the vittomey was not changed till after 
the award of the ventre.l The statutes are mentioned 

* -j - 

for the purpose of shewing how much importance has 
always been attached to this object. .The want of a 
warrantwof attorney is error,* and mauy judgments have 
been reversed upon this ground* The omission is indeed 
cured, after verdict, by the statutes of jeofails (p;) but in 
the present instance those statutes do not apply. If a 
s$ire Jacias be brought to revive a dormant judgment, 
there must be a new warrant. 2 Ld. Jlai/m. .1252, 3. 
[HeatA J. In that case the former warrant is determined; 


(m) 38 If. 8. c. SOf 18 XI. 14. 

• the 
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the scire facias is a new action.3 So the former warrant 1807. 

is determined ill tllis case. The appointpi'Vit, whenever 

made, must be entered of record. I if f\aslall,fol. 5 . there r. 


is an entry of a casd where the party first appeared in 
person, and afterwards made his wag-ant of attorney, 
which is regularly entered on the roll. * 

Manley, contra, after observing that the 25 Geo. 3. 
t. 80. 17. operated as a statute of jeofails with respect 

to this point, was stopped by the Court. 

• 

Manstield Ch. J. What is the effect of the«proceed> 
ing which is made the ground of the present exception 
The Couit orders Mr. Mayhcw, at the request of the 
Plaintiff, to be appointed his attorney in this cause. It 
is true that the order is made by a judge at chambers ; 
but still it is to be regarded as the order of the Court. 
The effect of these orders was much considered in the 
case of The King v. Wilkes, 4 Purr. 2570. They are as 
binding as any act of the Court, though they are not 
entered and made rules of Court, unless it be necessary 
to enforce them by attachment. The Court, then, has 
appointed the attorney ; and it appears from the inquiries 
which we directed to be made, t]fal it has never been the 
practice to file a new warrant in cases of this nature. 
Such a proceeding would indeed be ^superfluous j for 
when an attorney is apppinted 'by the Court, at the re¬ 
quest of the party, what reason can there be fdr a secoud 
appointment by the party himself? Were this objection 
allowed to prevail, we should, in effect, pronounce every 
judgment for ages past erroneous, where the attorney has 
been changed, during the progress of a cause, without 
the entry ot a new warrant. 

Per Curium, 


Judgment affiuned. 
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e « 

Nor . 36 . J) elver, Assignee of Bunn/v* Barnes. 


In order to "J^R Plaintiff delivered to the Defendant an account 
impeach an .. made up from the boohs of the bankrupt, in which 
fac^o’f^which he charged him* with premiums of insurances, amount- 

appeawAt 2 *“8 to S 50 ^/* 10 »* including therein 15/. for the premium 

not sufficient Q f 100/. insured oti goods by the ship Ann, The De- 

to state facts e " r 

from which it fendant claimed to have allowed to him a counter- 

Sat the l award demand, amounting to 190/. 8s. 8 d. including therein 

was founded ]00/. foe a total loss on goods by the Ann. and paid 

rcct notion of into Court the balance of *the Plaintiff’s claim, being 

cmp! #W ° fthC 18/. Is. 4 d. At the trial of this cause, at the Sittings 

an^rhitrator f a ^ ter ^ aBt term, the action was referred, and the 

chooses to put arbitrator awarded that the Plaintiff should receive the 
the law out of . „ . 

the question ; said sum of 18/. Is. 4 d. paid into Court, as a full satis- 
and to award 

tiie payment faction of his demands, 
of a conscien¬ 
tious demand 

arising ont of a Baulev Serit. had, on a former day, obtained a rule 
transaction , . 7 J . , , . . _ _ . . „ 

which he knows Niri to set aside this award, upon an affidavit, stating 

ma^do it? 1 * >>e *hat the Defendant’s counter-demand, including die 

100/. for the loss on the Ann, being deducted from the 

an underwriter Plaintiff’s demand, therft remained exactly the balance 

rol D t^notker~ °f 18/* Is* 4 d. and inferring fjrom that fact that the 

miuin ' 8 ^mlh ai ‘hitratar had allowed that loss : and upon another affi- 

•cription to a davit, stating that the insurance on the Ann was made 
policy, it is not n • 

such a re-assur- under the following circumstances, which were proved 
Muted by stau before the arbitrator. The Defendant,, who was an in- 
i9^6«o. s. c.^r. surance broker, had underwritten 100#. on tber. Ann, 
upon bis own account, at a premium of eight guineas. 


He afterwards opeued another policy for .fra insurance 
to a greater amount, on‘other goods by the same ship, at 
15 guineas, and promised Bunn that he should have a 
line on the policy at that premium; but afterwards, for* 
getting bis promise, he filled up the whole of that policy 
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with the subscriptions of other underwriters. Bunn 
coniplainiug'of this'treatment, the Defeudknt, in order 
to oblige him and to'makegood his promise, ancl not 
for the purpose of a reinsurance, verbally* engaged that 
his own subscription on the first policy should staled and 
be for Bunn'at the premium of 15 guineas; and though 
he had himself only received 8 guineas for that subscrip¬ 
tion, he allowed in account to Bunn the sum of 15 gui¬ 
neas, as the premium due to him for his underwriting this 
sum of 100/. on the Ann. The affidavit further stated 
the deponent's belief that this transaction was illegal, as 
being a reassurance, and that # tlie award was therefore 
coutrary to law ; or if it was not a reassurance, then that 
there was no evidence whatever before the arbitrator of 
any contract of assurance on the ship Ann having been* 
entered into by the bankrupt. . 


1807. 


Delvjca 


V. 

Barnes. 


Best and Onsiozc Serjts. now shewed cause : they first 
observed that there was no objection to this award on 
the face of. it, since it merely awarded a sum of money, 
and contended*that it was not competent for the Plain¬ 
tiff to impeach it upon account of the reasons which the 
deponent conjectures to have influenced the aibitrator to 
make such a decision. Secondly,- they contended that 
this was uot a reassurance; they said it was not within 
the mischief of the stat. 19 O. 2. c. 37. s. 4. because the 
Defendant had paid a greatef premium than lie bad re¬ 
ceived : a reassurance is where a person receives a high 
premium for his subscription, and assures again at a lower 
premium. 'It is where two policies are effected no die 
same risk ; which is uot the case here. This transac¬ 
tion is of common occurrence in the city of Bortdon: the 
Defendant merely substituted Bunn to stand in his situa¬ 
tion ; it could uoc be said that he had indemnified him¬ 
self from the risk which he had originally undertaken, by 
procuring another person to insure him against that risk : 

Vql. I, B because 
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1807. 


Dei.ver 

V 

Bashes. 


because there were not two contracts siibsistiiv*r at the same 

» t, , ° 

gme; there was only one subsisting contract of indem¬ 
nity, and that was for indemnity to the original assured. 
They also relied on the innocence of the Defendant's in¬ 
tention in making this contract, and contended that if 
the point of law were now under discussion, the Court 
would decide with the arbitrator; but they urged that 
it was not clearly made out that the arbitrator had de¬ 
cided on the ground that the facts had been proved 
which were suggested. He himself had expressed no 

dissatisfaction at the award. 

% 


Bayley Serjt. in support of the rule. The ground of 
this award is clearly shewn ; for it appears upon the facts 
stated, that this sum of 100/. for a loss on the Ann, ulti¬ 
mately becomes the only .article in the accouut between 
the parties which is disputed. The arbitrator awards 
that the very sum paid by the Defendant into court is 

sufficient. Therefore it is apparent that he lias attained 

• 

this result by the same arithmetical process which the 
Defendant used in computing his balance, and that he 
has allowed the 100/. as a loss upon the Ann. The 
Plaintiff swears he, believes the arbitrator has allowed 
this sum ; the Defendant does not deny it, but proceeds 
to state reasons to justify the award, ar being made upon 
that ground! The award then is wrong in law ; for 
there are two objections tb this contract. First, there 
is no stamped policy by which this supposed .assurance is 
, effected. By 35 G. 3. c.63. s. 11. every assurance must 
be made on a policy. Bunn has underwritten no policy. 
-No such evidence could be produced to substantiate a 
claim of Barnes against him for this loss. Bunn is at 
■most only bound in honor to Barnes; but unless a claim 
4s such as could be the subject of an action, it ought not 
fo be admitted as an article of set-off. Secondly, if the 
former objection does not prevail, this is a reassurance 

prohibited 
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prohibited by the stat. 19 G. 2. c. 37. a. 4. The assured 
plainly coul<l huve no demand but upon Barries. There 
subsists then a contract by which Bunn undertakes for 
a different premium to indemnify Barnes against ihe risk 
which the latter had insured on that polidy. The jnotive 
of the contract 1 is immaterfal: the effect of it is, that 
Barnes will be enabled to recover from Bunn the amount 
of the money for which he has himself underwritten the 
policy, and to obtain an indemnity from all the conse¬ 
quences of his subscription. To deem such a contract 
legal, would be virtually to repeal this statute, thfc in¬ 
tention of which was, that every person who begins to 
insure upon a risk, shall continue the insurer to the end 
of the adventure. 


1807. 

Dei.vbr 


r. 

Barnes. 


Mansfield Ch. J. Th’u^contract, although it much 
resembles, yet does not fully amount to a reassurance, 
which consists of a new assurance, effected by a new po¬ 
licy, on the same risk which was before insured, in order 
to indemnify the underwriters from their previous sub¬ 
scription : anti both policies are in existence at the same 
time. But I give no judicial opinion whether this would 
be a legal transaction. The statute doubtless was in¬ 
tended to prevent gambling. I- Suppose the mischief 
was, that policies were underwritten, at one premium, 
and reassurances effected at another. Thete is no recital 
in the preamble of the statute which applies to this sec¬ 
tion : the mere substitution of a different natne does not 
seem to come within the mischief designed to be reme- 
"died by that act: aud here if Barnes*s line had been 
struck out, and Buna’s name inserted, with 15 guineas 
premium, all would have been right. 

The Defendant's affidavit certainly does not deny the 
facts suggested on the part of the Plaintiff/ but it shews 
this claim of set-off to be as conscientious a demand as 
ever was made. The circumstances strongly indicate 

£ 2 ' that 
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that this sum of 100/. was included in the raward, bu 
there is no proof of .the ground on* which the arbitrator 
proceeded. The Court cannot taCe upon itself, there¬ 
fore, to say that he has mistaken the law. This is a ge¬ 
neral submission of all matters in difference; it might 
have* been referred to the dVbitrator to- decide whether 
the Defendant was legally entitled to set off this sum; 
but in this case no such restriction is imposed on his au¬ 
thority, as there might have been. I admit, that if an 
arbitrator says, “ I meant to make my award according 
to and have misconceived the law or, “ I have 
mistaken the factthe av^ard shall be set aside: for in 
either case it is not his award, that is, not his true judg¬ 
ment; but the evidence here does not amount to that 
case. It was competent for the arbitrator to inform the 
Court upon what understanding of law or of fact he has 
decided ; but he does not say, that even if he had known 
this to be an illegal contract, he should have made a dif¬ 
ferent award, lie is totally silent, and the ground of 
his decision is only matter of inference : in sojne cases it 
might be capable of demonstration. ' 

In a reference of all matters in difference an arbitrator 
ought to consider nof legal only, but also equitable de¬ 
mands, demands of alb sorts (a.) llow then can we say 

- that 


(«.) In The South Sea Cam - “ Upon a general reference to 
pany v. Pumstead, '2 Eq. Cas. arbitration of all matters iu 
j4br.80.plB. Iiord Talbot Ch. dispute between the parties 
is reported to have said, “ It the arbitrator has a greater la- 
19 true arbitrators are in the titude than the Court, in order 
nature of judges, and in some to do complete justicebetweeri 
respects have a greater latitude the parties ; for instance, be 
not being confined within the may relieve against a right 
rules of law or equity, and which bears hard upon one 
therefore may make such al- party, but which, having been 
lowances as cottld not be made acquired legally, and without 
in courts of judicature/' And fraud, could not be resisted in 
in X nox v .Sumonds, 1 Ves.jun. a court of justiceand lie in- 
369* Lord Thujrlow Ch. said, stanced a case of Perkins v. 

0 Heins, 
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that he has ipade thv» ( award under a mistaken conception 
of the Iaw r on this subject ? Besides) if the arbitrator, is 
not right in the point jof strict law, he is certainly right 

in 



Dk.LV£tt 

V. 


Okeins, where the Plaintiff be- law is, or laying it entirely out 
iug entitled to a specific per- of their consideration, make 
fornmnce of a very hard bar- what they conceive under all 
gain, the Corn t recommended circumstances to be an equit- 
a compromise, and the Plain- able decision,it is no objection 
tiff released the Defendant on to the award that in some par- 
his paying a sum of money, ticular point it is manifest/// 
TIis Lordship thought that if against taw.” Q/orrewhelher 
that case had been refen ed.lhe the distinction is not expressed 
arbitrator might have awarded too broadly by this writer ? In 
a release upon payment of a Morgan v. Mat her f 2 ( e$. 
less sum than the Plaintiff jitn.US, IVilson Lord Commjs- 
tliere exacted, and that the sioner, speaking upon a gene- 
award could never he set aside 4*al order of reference of all 
on that account. matters in dispute, says, “1 am 

And in Ainsley v. Goff, 13. JR. of opinion that when any thing 
Hit. 1799» reported in A yd on is submitted to arbitration, the 
Awards, 351. where the arbi-* arbitrators cannot award con - 
trators made an affidavit that trary to lair, because that is 
u in disposing of the residue of beyond their pow er ; for the 
a testator’s effects,under a sub- parties intend to submit to 
mission, they did not conceive them only the legal conse - 
they were makingany distribu- quearts of their transactions 
tionofit according to any fixed and* engagements.” And in 
law on the subject, but that Aubert v. Maze,'lBos.6; Pull. 
they were dealing out what 375. ChambrfJ. says, “There 
appeared to them to be ac- is no doubt that an arbitrator 
cording to the best of their is bound by the rules of law r , 
judgment, under all the cir- like every other judge; and if 
cumstances of the ease, strict it appear on the face of the 
and imparttaljustice,agreeably award that the arbitrator has 
to what they believed to have acted contrary to law', his 
been the intention of the testa- award must be set aside.” It 
tor the Court thought this is not clear in that case whe¬ 
ft sufficient answer, for them to ther the arbitrator meant to 
discharge a rule obtained for take the opinion of the Court 
setting aside the award, and upon the legality of the iusur- 
are said to have laid down this ance, or upon the propriety of 
distinction, “ that when the Ins allowing a demand arising 
arbitrators, knowing what the out of an iilegaf transaction. 

£ 3 In 
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1807. 

S/VU 

Delvbr 

r. 

Barnes. 


in 'every other t point. The sum of fOO/. w£s really due 
in conscience : the Court ought not ( to set aside such an 
award unless they are compelled po to do, and 1 recol¬ 
lect no case where an award has been set aside upon such a 
suggestion. 


Heath J. I am of the same opinion. This is a 
mere substitution of one name for another. It is a very 
proper and conscientious award. 

r Rule discharged, but without costs. 


In the case of Ainsley v. Gojj, trator’s conclusions of fact.For 
the arbitrators appear to have in Morgan v. Mather , Eyre, 
been selected on the ground A&hhur&t , and Wilson , Lords 
that they were supposed to be Commissioners,all agreed that 
persons well acquainted ivith\ they could not review the con- 
the testators intentions , so that elusions of fact which the ar- 


it seems to have been the design 
of all the parties to authorize 
the arbitrators to make such a 
will for the testator as they 
might conceive that he himself 
would have dictated in his life¬ 
time, if he had been apprized 
that what he had then ynade 
was an ambiguous and imper¬ 
fect disposition of his property; 
and they seem tq have taken 
upon themselves to tind as a 
fact w hat would have been the 
testator’s intentions upon such 
a discovery; and tohave ground¬ 
ed their award upon those in¬ 
tentions, rather than upon any 
construction' of the subsisting 
will, or any regard to the sta¬ 
tute of distributions. And then 
it seems to follow, that the 
Court could not set aside the 
award, for a very different rea¬ 
son ; namely^ that they bad no 
power to re-examine die arbi- 


bitratofs had drawn; and upon 
an objection made to an article 
allowed in an account, Eyre 
there said, the question before 
him was, whether the arbitra¬ 
tors had decided upon fact or 
law; thereby intimating that if 
it could be ascertained what 
verdict, as it were, the arbitra¬ 
tor had found upon the facts, 
though the Court could not 
meddle with that, they would 
review the consequences of law 
which he had deduced from 
those facts. Upon this grouud 
it may possibly haw been con¬ 
sidered, that it came within the 
scope of the arbitrators extra¬ 
ordinary authority in Ainsley v. 
Goff^t o award as they did ; aud 
then that case cannot be con¬ 
sidered as an authority to shew, 
that under a general submission 
an award may be made con¬ 
trary to law. Sed queere. 
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1807- 


Doe, on Demise of Pate, i\ Roe. 


Nov. 26* 


LLON Seijt. moved that a new writ^of habere fa¬ 
cias possessionem might issue in this case, on the ground 
that the lessor of the Plaintiff had been put into posses* 
sion of the premises by virtue of a writ of habere facias 
possessionem , on the 22d Feb. 1806, and that on the 10th 
of Oct. 1807, while lie continued in possession, one Hunt, 
against whom he had recovered the premises, entered 
into the hou^e by force, apd still forcibly held the same, 
and resisted with violence his attempts to regain the 


After posses¬ 
sion onct (,iren 
U»clf*r a writ, 
tlie riaintift 
cannot t>ne out 
another writ of 
possession, 
though he be 
disturbed, by 
the same De¬ 
fendant, and 
though the she* 
rifthavenot yet 
returned the 
former writ. 


possession. Sellon stated, that this was the practice, In 
cases wherein the writ had not yet beeu returned and 
filed, and cited lladclijfe v. Tate , 1 Keble , 779*, to shew 


“ that after habere facias possessionem executed, if the 
party be turned out again by the Defendant's means, he 
may have a new habere facias possessionem on motion in 
court, and an attachment against him,” 


The Court denied the authority of the case in Keble , 
and held that possession having *lfeen given under the first 
writ, the sheriff ought to have returned, “ that he had 
given possession,” and that the Plaintiff could not after¬ 
wards have had another writ: an alias canuot issue after 
a writ is executed. If it could, the Plaintiff, by omitting 

to call an the sheriff to make his return to the writ, 
• • 

might retain the right of suing out a new habere facias 
possessionem , as a remedy for any trespass which the same 
tenant might commit within twenty years next after the 
date of the judgment. 


Rule refused. 
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1*07. 


Not. 37 . The King The Sheriff of Middlesex, in 

’ Irwin v . Hogg. 


_ If the Plain* 
tiffhas incurred 
the costs of in¬ 
structing coun¬ 
sel to mnve for 
an attachment 
before the De¬ 
fendant, gives 
notice of his 
surrender, 
though lie sur¬ 
renders before 
the attachment 


r JpHE Plaintiff had served the sheriff with a rule re„ 
quiring him to bring in the body of the Defendant, 
the time for which expired on the 16th of November. 
The Defendant had given notice that his bail would jus-* 
tify on that d„ay, but no ba 1 being perfected, the Plaintiff 
on the same evening instructed his counsel to move for 
an attachment, which motion was made on the 17th. 
The bail gave notice at a later hour than nine o’clock in 


toined Ua uie 0b * ! * J€ even * n 8 °f *he 16th, that they should surrender their 
Court will or- principal, which they accordingly did on the morning of 
those nutruc° the 17th, before the attachmetit was obtained, but after 

by uie°DefemN ^e c® 3 * 8 bad been incurred of instructing the counsel 

ant upon set- to m0 ve. 
ting aside the 

attachment., . 


Best Serjt. having obtained a rule nisi to set aside the 
attachment, 


Bay ley Serjt. contended that if the rule should be made 
absolute, the Plaintiff w’ould at least be entitled to re¬ 
ceive the costs of instructing counsel to move, but he 

also claimed the costs of the attachment. 

« 

J Best opposed this, on the ground that upon receiving 
the notice of surrender, the Plaintiff ought to have coun¬ 
termanded bis. instnictions to counsel, and contended 

that the, Def endant was entitled to set aside the attach- 

* 1 

ment upon payment of the costs of k the application 
only. 


The 
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The Court held .that the Defendant, should at least 

have tendered to the. Plaintiff his costs of instructing his 

counsel to move fos the attachment, because a notice 

delivered after nine o’clock at night is not considered as 

* 

a sufficient notice, and it^ would be very difficult after 
that hour of the night to countermand the instructions, 
and the Court would have made the rule absolute, refer- 


1807.1 

The King 
r. 

The SueriflF of 
Miim'M-skx, 
In Iuwin 
v. 

Hogg. 


ing the costs to the consideration of the prolhonotary ; 

But the Defendant not acceding to these terms, the 

rule was discharged with costs. s 

The Defendant then moved to set aside the attachment Kail are not 

for some other supposed in «gularity, but failing to csta- Jushfv *nn * the 

blish his case, consented, to the terms before offered. co * ts ot a t:T ~ 

ir.tr opposition 

He contended however ou the authority of I/oluard v. an- paid to the 
Andre , 1 Bos. # Pull. 32. that the Plaintiff would hot t | l0KS h the De- 
be entitle>1 to the costs of opposing bail on a former oc- ** * U 

casion, at a time when the Defendant was in custody. 


and that though the Defendant had paid those costs through 
ignorance, they ought to b§ restored. 


m 

B ttyley, on the other hand, contended, that whether 
the Defendant is in custody or not, if notice of'justifica¬ 
tion. of bail has heen given, the Plaintiff is entitled to the 
costs of opposing them. 


Per Curiam. The case cited has been very properly 
Overruled (a,) because a vexatious prisoner may give re¬ 
peated 

• ^ 

(a) Defendant, a prisoner, to- adopt the general rule of 
had given four notices ot bail, making the Defendant pay the 
and the bail named in the last costsof the furmcr oppositions, 
notice appearing in order to as w ell in thecdscotaDetend- 
justity, were opposed until the ant who was a prisoner, us of 
costs of the former attendances any other; but on the iJe tend- 
shouid be paid, which wtn» re- ant’s attorney undertaking to 
sis led by Bayley Serjt. The pay the costs of one attendance, 
Court seemed strongiymeiined the Court made no order on the 

point, 
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1807. 
The Ring 


r. 

The Sheriff of 
Midiii.esi:x, 
lu Irwin 

t. 

Hogs. 


prated notices, a practice which has pinch prevailed in 
thp time of vacation^ by an abuse of the stat. 43 G. 3. 
c. 46. s. 6. 

< 

Rulo absolute, on paying such costs as the prothono- 
tary should direct. 


point,aud the bail were per- notice in Mitchell v.Claridge , 
mitted tojustify. Nov. 180S. in Feb, 1806. 

So held in' the case of one 


A 'or. a?. 


Moses r. Stevenson. 


If. pending a 
rule for chang¬ 
ing the venue, 
the Defendant 
plead to the ac¬ 
tion, and notice 
of trial be 
served,the 
Court will still 
allow the venue 
to be changed ; 
and, in such 
1 caM-^ no costs 
are paj able. 


t 

Rule msi was obtained in this cause for changing the 
venue from the city of London to the county of 
S [afford. Before this rule could be made absolute,the 
time- for pleading would have expired. The Defendant, 
therefore, while it was still pending, pleaded to the ac¬ 
tion, and notice of trial was served. 

« 

Besl Seijt. shewed c&flse against the rule. He observed 
that there was one circumstance, namely, the notice of 
trial, in which this case differed from that of Talmash v. 
Penner, € Bor. £f Pull. p. l£. At all events, if the rule 
should he mafle absolute, lie submitted, on the authority 
of that decision, that it must be upon payment^of costs, 
lie also referred to the case of Herbert v. Ffotser mid 


Others , Lames 492. edit . 3. 


The Court, The Plaintiff would be entitled to costs if 
any had been necessarily incurred by this motion. But 
what costs can it have occasioned ? The plea is precisely 
the same whether the venue be in the city of London , or 
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in the cottuty of \Stafford. The Defendant has put him¬ 
self upon the country; and, when, the venue is changed, 
the country will be p. jury of the county of Stafford . As 
to the notice of trial, it should not have been served after 
the rule was obtained. 

Rule absolute. 


1807. 

Musts 


V. 

STIiVKNSO S. 


B aylei/ Serjt. in support of the rule. 


Harris v. Mullet. 


Nov. *3. 


A Summons upon an original qua re clausum fregit t re- 
^ turnable on the morrow of St. Martin , was served 
on the Defendant, upon life 12th of November, to appear 
before the King’s Justices at Westminster, on the morrow 

of Saint - 1 - to answer the Plaintiff in a pica of 

trespass. The Defeudsmt not having appeared, two 
writs of distringas successively i?«ued, and 0/. was levied. 
When the sheriffs officer called to e?,rente the first writ, 
the defendant informed him that he had sent his wife to 
town to settle the action. A rule nisi having been ob¬ 
tained for setting aside the proceedings on account of the 
irregularity, and for the return of the njoney levied. 


Where the 
Defendant was 
Munitioned to 
appear before 
the Wing’s jus¬ 
tices at West¬ 
minster upon 
the morruw of 

Saint -, the 

Court held that 
the detect 
might be waiv¬ 
ed hy his sub¬ 
sequent con¬ 
duct. 


Shepherd Serjt. contended, upon the above facts, that 
the Defendant was too late in his application, and must be 
considered as having waived*the irregularity. 


B esl Serjt. contra. This is not an irregularity, but a 
defect of process, and therefore cannot be waived. In 
this case there was, in effect, no summons. The distrin¬ 
gas issued against the Defendant on account of bis not 
having done that which he was never required to dd. 

The 




Harris 

r. 

Mcliett. 


A'or. 28. 

The -16 Geo i 
c. 87. (the 
Court ol’Ke- 
qnests act for 
the Borough of 
Southwark,) f. 
12. contains an 
exception of 
any debt for 
any sum, being 
the balance of 
an account on 
demand origi¬ 
nally exceeding 
51. A debt, ori¬ 
ginally above 
51., but mine-, 
ed, by a partial 
payment,below 
that ««vn, it 
within the ex¬ 
ception. 

An applica¬ 
tion for costs, 
under the 43 
Geo. 3. c. 46., 
cannot be sup¬ 
ported by a re¬ 
ference to the 
notes of the 
Judge before 
whom the cause 
was tried. 

Avl affidavit 
made to sup¬ 
port such an ap¬ 
plication, must 
shew there was 
. no reasonable 
or probable 
‘cause for the 
arrest. 
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The Court. t The Defendant should have been earlier 
in his application. It *is evident, from his conversation 
with the officer, Jhat he understood what was to be 
done. 

Rule discharged. 


Fountain, Admimstrator of Chump, v. Young. 

• 

4 Rule was obtained, on a former day, calling on the 
^ Plaintiff to shew cause why a suggestion should not * 
be entered on the record in this action, pursuant to the 
slat. 40 Geo. 3. c. 87.(the Sonfihzcark Court of Requests 
act,) or, why the Defendant should not be excused from 
the payment of costs, under the 43 Geo. 3. c. 46. s. 3. 

The actiou was brought by the Plaintiff, as administra¬ 
tor of Crump , to recover twenty-four pounds for goods 
s.old and delivered by the intestate to the Defendant. 
Upon the trial, evidence was given of a conversation be¬ 
tween the Defendant ahd the Plaintiff’s attorney, in 
which the former admitted* the debt, but insisted that he 
was entitled to deduct the amount of two promissory 
notes which the intestate* had received from him after 
they becamS due, for the purpose of obtaining payment 
from the maker, and which he had lost or mislaid. It 
did not appear that the intestate had ever received any 
money upon them, but the maker had since'absconded. 
The Defendant was arrested and held to bail for 24 1. 
The jury, u]pon the trial, found a verdict for the Plain¬ 
tiff, damages four pounds, deducting from his whole de¬ 
mand the amount of the notes. 

The Defendant, in his affidavit, stated that “ at the 
time of commencing this action lie was, and still is, red. 

dent 
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dent within the jurisdiction of the court of requests for 
the town and borohgh of Southwark; that the Plaintiff re¬ 
covered at the trial of the cause only four pounds ;*aud 
that the Defendant was arrested for 24f. and held to bail 
for that sum.” - • 

Shepherd Serjt. upon shewing cause ’contended, that 
neither part of the rule could be sustained. As to the 
first point, he observed that, though, by the 13ll» section 
of the stat. 46 Geo. 3. it was provided, that where the 
debt did not exceed five pounds, the Plaintiff should not 
be entitled to costs, yet, by the 12th section of the same 
statute, there was an exception with respect to “ any 
debt for any sum being the balance of an account on demand 
originally exceeding five pounds” The present cases fell 
precisely within the terms of this exception. There was, 
if possible, still less ground to sustain that part of the rule 
which was founded upon the 43d Geo. 3. In the appli¬ 
cation of this act of parliament the Courts have been go¬ 
verned by the same rule a*s in actions for maliciously hold¬ 
ing to bait. But there was no evidence before the Court 
to shew that the conduct of the Plaintiff in this instance 
was influenced by motives of malice, or by any disposi¬ 
tion to vex or harass the Defendant. Neither could it 
be said that the arrest %vas without reasonable or probable 
cause. The Plaintiff was an administrator ; he found 
the debt charged in the books of the intestate ; and the 
situation of a person suing in that character would be hard 
in the extreme, if the act were held to apply to a case 
circuoistanced like the present. 

Onslow Serjt. contra . If the construction which is 
applied to the 46 Geo. 3. were allowed to prevail, the 
object of the act would be in a great measure defeated ; 
because it would always be sufficient, for the purpose of 
taking a case out of the statute, to prove .that a debt of 

upwards 
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1807* upwards of five pounds had, at some period, subsisted 

between the parties, thbusli reduced by successive pay- 
Fountain . 1 ' • ° J 1 J 

ments below that sum. liut the clabsc in the 12lli sec- 
^ r ” tion relates only tb the balance of accounts , and not to 
the balance or residue* of a demand. It is necessary that 
there should he a mutuality to bring the case within the 
exception; and*, accordingly, in similar acts of parlia¬ 
ment, this construction has always prevailed. The notes 
delivered in this case were in fact a payment, and, with¬ 
out a notice of set-off, might have been given in evidence 
for the purpose of reducing the Plaintiff s demand. As to 
the second point, it has been observed, that, in order to 
bring the case within the statute 43 Geo. 3., there must 
be some proof of malice, some evidence of an intention 
to yex and oppress the Defendant. Diit that is suffi¬ 
ciently apparent in the present instance ; for the Plain¬ 
tiff, at the time when he arrested the Defendant, and 
held him to bail for 24/., must have known that four 
pounds was the utmost that he could, by any possibility, 
recover. This is clear from whftt passed at the trial, and 
may be established by a reference to the notes of the 
learned Judge. The arrest therefore was not for the 
purpose of obtaining security, but must have proceeded 
from an intention to harass, the Defendant. 

' m t 

Mansfield Gi. J. That part of the motion which 
is founded $m the statute of 43 Geo. 3. cannot be sustained 
for many reasons; but it is sufficient to observe, that it does 
not appear on the face of the affidavit, that there was no 
reasonable or probable causg for the arrest. It is'merely 
stated that the arrest was for 24/. and that the Plaintiff 
recovered only 4/. The Defendant cannot supply this 
defect by a refeience to the facts proved at the trial; for 
if that were allowed, it would be necessary for the parties 
to come prepared to try, not only the issue joined be¬ 
tween them, bpt also whether there was any reasonable 


or 
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or probable cause for the arrest. But it is not for the 
Judge or the jury*to decide that point. -The evidence 
must be adduced tA the Court to which the application 
is made. As to the other part of the rule, the question 
must turn upon the construction of the terms of the ex¬ 
ception contained in the 4‘2lli sect. Th* v ;, »e particular. 
The act is not to extend “to any debt for any sum being 
the balance of an account on demand originally exceeding 
51.” This can only apply to the case of a demand originally 
above 5l. r but reduced by subsequent payments. It is 
not necessary therefore, in order to take the case out of 
the operation of the statute, that the reduction should be 
by means of a set-off. It seems to have been the inten¬ 
tion of the Legislature that long and intricate acccunts 
consisting of various items should not be tried before; this 
inferior tribunal. Upon the investigation of a case arising 
out of a debt, originally amounting to a conaideiable 
sum, but reduced by payments below 51., many nice and 
difficult questions might arise. The piesent case then 
falls .within the exception contained in the statute. The 
demand, which originally exceeded 5l., has been reduced 
by a particular kind of payment. 



Young. 


Heath J. was of the same^opiuion. 


Chambre J. observed, as to the second part ©f the 
rule, that the terms of it were not conformable to the 
statute. By the 43 Geo. 3. costs aie j»iven, under the 
circumstances stated in the act, *o the Defendant ; but, 
in the ; present case, the iule*is, that the Defendant may be 
excused from the payment of costs* 


Rule discharged. 
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Nor. 2U. 


Ball r. Adrian. 


Ifan -id um 
be brought 
without the 
knowledge- of 
tlir Plaintiff, 
who i> out of 
tlic realm, the 
Court will re¬ 
quire M'eiirity 
for the costs to 
be given on the 
part of the 
plain titf. 


r |Ml lv Plaintiff went to America before the cause of 
(his action, arose, leaving a power of attorney to 
tlispo.se of her effects here to one Guest, who employed 
the Defendant to sell some goods by auction, and direct’’ 
ed this action to he brought for the proceeds. The De¬ 
fendant had obtained a rule nisi that the Plaintiff mieht 

f O 

give security for the costs, and that the Plaintiff’s attor¬ 
ney might produce the authority under which he sued 
The Court discharged that part of the rule which in¬ 
quired the production of the authority, but as to the m- 
curity for costs, made the 

Rule absolute- 


m 

Nov. sh. Scholey and Another v. Mansell Powell 


Noticpof ap¬ 
plying to a 
wrong Court 
*x>r UisfiiarJji' 
of an insolvent 
is not cured bv 
tbe Plaintiff* 
opposing iii* 
discharge. 


"J7" A L G ]]A A $erjt. opposed the discharge of the De¬ 
fendant, au insolvent.debtor, on the ground that his 
notice was, “ that be intended to petition his Majesty's 
Court of King’s Bench for Relief.” The Court were at 
first inclined to think the irregularity was cured by the 
Plaintiff’s appearing to oppose him; but on the eonside- 
lation that he would certainly have been discharged, if 
the Plaintiff bad not appeared, they remanded the pii-, 


soner. 
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fgEVY V. IIav\T. 

rpuis cause was tried before Mans/icid C. J. at the 
Sittings aft<?r last Trinity term, at Guildhall. The 
declaration stated “ that the Plaintiff, at the special in¬ 
stance and request of the Defendant, had retained and 
employed him to procure for him the said Plaintiff, a 
certain person to serve, as a seaman or mariner, in and 
on board of a certain ship or vessel called thfe Waltham - 
stow, in and upon a certain voyage; that the Defendant, 
in pursuance of such retainer, had procured and pro¬ 
vided one Thomas Dor thy to sail, as such seaman and 
mariner as aforesaid, in and on board the said ship or 
vessel in and upon the said voyage; and that thereupon, 
afterwards, Sfc. in consideration that the said Plaintiff, 
at the like special instance and request of the same De¬ 
fendant, would pay to him a certain sum of money, to 
wit, the sum of 4l. 4s. of "lawful British money, for his 
trouble in that behalf, he the said Defendant undertook, 
and to the said Plaintiff then and there faithfully pro¬ 
mised to pay him the said Plaintiff 4/. 4s. in case the said 
Thomas Dor thy did not proceed jn the said ship or vessel 
called the Walt ham store, in and upon the said voyage; 
that the Plaintiff, confiding in the said promise and un¬ 
dertaking of the said Dafendaut, afterwards, # at 

the like special instance and request of the*said Defend¬ 
ant, did then and there pay to him the said sum of 
4 1. 4s. fcfr his trouble in and* about the procuring the 
said Thomas Dorthy to serve as such seaman as aforesaid, 
and that he the said Defendant then and there had and 
received the same of the said Plaintiff; that, although 


Plaintiff could have been recovered upou a count for money had and 
me. 

Vol. I. F the 


Nov. ‘2IJ. 


The Defend¬ 
ant, mi couside- 
lation of ins 
hatin'' procur¬ 
ed one D. to 
serve on hoard 
the ship IV. for 
a particular 
\ o>age, receiv¬ 
ed from the 
Plaintiff t gui- 
neas, and after¬ 
wards signed a 
note, by which 
lie engaged “to 
pay the Plain¬ 
tiff 4 guineas if 
tin* saul J)., it 
seaman, did not 
proceed in the 
said ship upon 
tiic intended 
voyage." It 
was discovered 
that l). was not 
a seaman, and 
the captain of 
the If. refused 
to receive him. 
The Court held 
that toe above 
note did not 
amount to an 
undertaking on 
the pat t of the 
Defendant,that 
f). was a sea¬ 
man, but was 
merely a stipu¬ 
lation for his 
personal scr« 

\ ice. 

Qu. If the 
Defendant had 
uniiertaki u to 
procure a ,.ea- 
nian, whet er 
underthe atove 
circumstances, 
the 4 guineas 
paid bv the 
received to his 
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the said ship or vessel afterwards, See. did procc?d on the 
said' voyage ; and, although the said Plaintiff always, 
from the time of .making the said promise and under¬ 
taking of the said Defendant, until and at the said time 
when the* said ship or vessel so proceeded on the said voy¬ 
age, was ready and willing to accept and receive the said 
' Thomas Dorthy in and on board of the said ship, and to 
permit him to proceed therein on the said voyage, yet 
that the said Thomas Dor thy did not, nor would, proceed 
in the said ship in and upon the said voyage, but wholly 
refused and neglected so to do, and therein wholly failed 
and made default.” It then stated the refusal of the 
Defendant to pay to the Plaintiff’ the aforesaid sum of 
4 1. 4s., according to the form and effect of his said pro¬ 
mise, &c. The declaration also contained the usual 
counts for money lent, money bad and received, &c. The 
Defendant pleaded the general issue. The evidence of¬ 
fered for the purpose of establishing the contract between 
the parties, was a written note or memorandum, by 
which the Defendant promised to pay the Plaintiff four 
guineas “ if Dorthy, a seaman, did not proceed in the 
Walthamstow upon the voyage to which she was then 
destined.” DoHhy was sent on board the vessel at 
Uravesend. It was imfifediately discovered that he was 
not a seaman, and the captain refused to receive him. 
Upon this Dortfiy said, ** here I am ready to go if you 
won’t tak& me, I can’t help it?' He was afterwards put 
on shore, and the Defendant promised to pay the Plaintiff 
the four guineas upon his arrival in London . It was oh- 

• H 

jected upon this evidence, that the breach of the'contract 

was not proved as laid in the declaration, and that the 

Plaintiff must therefore be nonsuited. On the other side 

• * 

it was contended that the Defendant had undertaken to 
procure a seaman, that he had not performed his under* 
taking in this respect, and that; the Plaintiff was there¬ 
fore entitled*to recover the four .guineas upon .the couut 

for 

* 
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for money had and received, the consideration for the 
payment having failed. A verdict was ultimately taken 
for the Plaintiff, with liberty to the Defendant to move 
that a nonsuit might be entered. 

Accordingly a rule nisi, for that purpose, having been 
obtained upon a former day, 


1807. 

Levy 


r. 

Haw. 


Vaughan Serjt. shewed cause. The Defendant under¬ 
took to procure a seaman to serve, for a particular voy¬ 
age, on. board the Walthamstow. He received, from the 
Plaintiff, four guineas for his trouble. It afterwards ap¬ 
peared that Dorlhy , the person provided by the Defend¬ 
ant, was not a seaman, and the captain therefore refused 
to receive him. The consideration for the four guineas 
paid to the Defendant has wholly failed, and the Plaintiff 
is, consequently, entitled to recover back this sum upon 
the general count. In the case of Giles and others v. Ed¬ 
wards, 7 T. 11. 181. the Plaintiff' had paid twenty gui¬ 
neas upon a special agreement relative to the sale of 
wood. The Defendant had neglected to perform Lis 
part of the*contract, and the Plaintiff was permitted to 
recover back the twenty guineas as money had and re¬ 
ceived to his use. It was objected that (he contract was 
still open ; but the learned Judgg, (Lazcrence,) who tried 
the cause, was of opinion that “as it was owing to the 
fault and negligence of the Defendant that the contract, 
which was entire, was not carried into execution, the 
Plaintiffs were at liberty to consider theacontract at an 
end, and recover back the money they had paid, the con- 
sideratioli having failed/* The same reasoning will apply 
in the present instance. The consideration lias failed, the 
Defendant has not procured a seaman, and the Plaintiff 
is, therefore, entitled to regard the contract as at an end. 
In this case too the Defendant consented that the agree¬ 
ment should be rescinded. He admitted that he had not ■ 
* F Q « performed 
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Haw. 


performed Iiis. engagement, and promised to *cpay the 
money upon his arrival in London. 

. r 

Best Serjt. contra . It is material to consider the nature 
of this agreement. The Defendant promises to pay the 
Plaintiff four guineas if Dorthy , a seaman, does not pro¬ 
ceed upon a certain voyage. It is admitted that there is 
no ground for imputing the breach stated in the decla¬ 
ration. It is supposed, however, that the Defendant, by 
this agreement, undertook to pay the four guineas, not 
only if Dorthy should refuse to proceed on the voyage, 
but if he should prove not to be a seaman. But this was 
not the object of the contract, which was intended 
merely to secure the personal service of Dorthy. Ad¬ 
mitting, however, the construction contended for, still 
the PlaiiitifF could not recover on the general count. The 
only question in these cases is, whether the agreement 
between the parties be a subsisting agreement. For, if 
the contract he still in force, i( is clear that the Plaintiff 


cannot recover upon the count for money had and re¬ 
ceived to his use. The Defendant here promises to pay 
a sum of money to the Plaintiff in a certain event ; that 
event is supposed to have occurred, but the money has 
not been paid. It is evident, therefore, that the con¬ 
tract, which is for the payment of the money, still con- v 
tinues in operation ; and it is upon this contract alone 
that the Plaintiff is entitled, if* at all, to recover. But it 
is supposed that the Defendant has himself put an end 
to the contract by promising to pay the four } guineas 
upon his arrival in London . This offer cannot affect the 


contract; it only proves that the Defendant thought he 
was bound to return the money. Neither was it in the 
Defendant’s power to rescind the agreement; the assent 
of the Plaintiff would also have been necessary for that 
purpose. Smith v. Field, 5 T. R. 405. But the Plaintiff, 

far 
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far from jassenting to this, has considered the contract as 
still subsisting ; h*e has declared upon it ;* and, if he had 
proved the breach^ stated in the declaration, he would 
have been entitled to recover. In the‘case of Towers v. 
Barrett , 1 T. 11. IMS., the contract *was at an end, and 
the money was therefore? held by the Defendant against 
conscience and without consideration. But it was ob¬ 
served by the Court, both in that case and in Weston v. 
Donnes 1 Doug. 23., that if the contract had been still 
open, it must huve been specially stated. The same ob¬ 
servation will apply to the case of Giles and Others v. Ed¬ 
wards. The PlaiutifT had there put an end to the con¬ 
tract, which the Couit held he was entitled to do in 
consequence of the Defendant’s default. In Cooke v. 
At unstone , 1 N. R. 35 1., it was determined that- the 
Plaintiff could not recover, upon the general couut, the 
sum which had been paid as earnest, to the Defendant, 
because the contract still continued in force. Where 
there is a special contract the Defendant ought to have 
notice by the declaration that he is sued upon that con¬ 
tract, according to Lord Mansfield's observation in the 
case of Weston v. Downes. 

Cur. adv. r ult. 


1807. 


Lev* 


H\w. 


The opinion of the Court was now delivered by 
Mansfield Ch. J. It is stated in the declaration, 
that “ the Plaintiff was willing to receive. Dorthy on 
board the Walthamstow , and to permit-him to proceed 
therein on the said voyage, but that Dorthij did not, nor 
would? proceed in the said vessel upon the said voyage, 
but wholly refused and neglected so to do.” It appear¬ 
ed, however, upon the trial, that Dorthi/ was willing to 
go, but the captain refused to receive him. Upon that 
part therefore of the case there was an end of the action. 
It is contended, however, that the Plaintiff is entitled to 

F 3 • a verdict 
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Levy 


r. 
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a verdict upon a supposition that there was seme other 
contract between the parties, namely, a general contract 
to procure a seaman; and that, as the Defendant did 
not procure a seaman, the Plaintiff is entitled to claim 
the four guineas as money had and received to his use. 
But it is sufficient to observe that no evidence was given 
of such a contract. The only evidence offered, as to die 
agreement, was a note, in which the Defefidant pro¬ 
mised to pay the Plaintiff four guineas, if Dor thy, a sea- 
man , did not; proceed upon the voyage. It seems to 
have been understood between them that Dorthy was a 
seaman, and all that the Plaintiff required was some se¬ 
curity that he should proceed upon the voyage. It after- 
ivaids indeed turned out that J Dot thy was not a seaman ; 
but no evidence was offeied to prove that the Defend¬ 
ant had undertaken to procure a seaman, and there is 
therefore no ground to support the action for money had 
and received. It is not necessary to say what judgment 
the Court might have given if such a contract had been 
proved. It is sufficient to observe that the agreement in 
this case related only to the service of Dot thy, and, as 
no breach of this agreement was proved, judgment of 
nonsuit must be entered. 


Per Curiam , 


Rule absolute. 
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IN TJIIE EXCHEQUER-CHAMBER, 

November £1 ; -and 

SERJEANTS’ inn, 

November SO. 


1807. 


The King v ? James Bullock. 

* The sfr&st 

■ r jpHE prisoner, a bankrupt, was tried at the Old sca j of Great 

Bailey sessions in September 1807, before lieulk Britain has 

Justice, upon (a) an indictment framed iu pursuance been de¬ 
stroy cd,and 

a new great seal of the United Kingdom of Or eat Britain and Ireland 
is in use, since .the union with Ireland , to seal such matters as before is¬ 
sued under the great seal of .Great Britain. Where a statute made be¬ 
fore that union directs an instrument to issue under the great seal of 
firaf Britain , it now properly issues under the great seal ot the United 
Kingdom. 

And if it be alleged in pleading that an instrument Issued under the 
great seal of Great Britain , and evidence be given of an instrument is¬ 
suing under the great seal of the United Kingdom, this is no variance. 

The stat. 46 G. 3. c. 135. s. 3. which makes a docket notire of a prior 
act of bankruptcy, does not make it proof of a prior act of bankruptcy, 
nor proof of a prior debt sufficient to sustain a commission. 

It is not sufficient, in oYder to invalidate a commission of bankrupt, 
to prove » prior act of bankruptcy, without also proviug a prior debt 
sufficient to sustain a commission. 

It is not competent for a bankrupt to set up a former act of bank¬ 
ruptcy, in order to invalidate his commission. 

Semb. That commissioners of bankrupt may receive evidence of the 
act of bankruptcy from a creditor who seeks to prove under tkcwcom- 
mission. 

Or at least if they do, after evidence aliunde of the act of bankruptcy, 
proof that the commissioners declared the bankrupt to be such on the 
creditor’s evidence, will not disprove the allegation that he was “ duly 
declared a bankrupt.” 

An instrument issuing, (as a commission of bankrupt,) under the great 
seal of the empire, is not such a “ process or mandate issuing under the 
seal of the Court of Chancery,” as is subject to the stamp imposed by 
44 G. 3. c. 98. sched. 1. upon instruments of the latter denomination. 


(a) Heath J. remarked that ment or information,” but that 
some editions of the Statutes in the parliameut roll the 
do not give this act correctly, words are “ by indictment or 
having in s. 1. the words “ be- information.” 
ing thereof convicted by judg- • 

F 4 of 
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of the stat. 5 Geo. 2. r. SO. a. 1. “ for concealing, 
“ removing, and embezzling personal property to the 
“ amount of 20/., with an intent tp defraud his credi- 
“ tors.” The commission of bankrupt produced upon 
the trial jvas engrossed on a treble sixpenny stamp, and 
was granted under the great seal of the United Kingdom 
of Great Britain and Ireland . It was in proof that the 
only evidence produced before the commissioners of the 
act of bankruptcy, which the prisoner had committed by 
departing from his dwelling-house about the 1st of May 
1S07, was that of IVm. Brinnl , w ho w as a creditor at the 
time of giving his testimony* and afterwards proved his 
debt under the commission, and that the commissioners 
upon his sole evidence declared the prisoner a bankrupt. 
It ft as also in proof that the prisoner had absented him¬ 
self from his dwelling-house to delay his creditors on the 
10th of July 1806, and that the debt on which the pre¬ 
sent commission issued did not become due to the peti¬ 
tioning creditor till after the 30th of July 1806 ; that on 
the 30tli of July 1806 one Hudson Atkinson , a nephew 
and clerk of the prisoner, struck a docket against him, but 
no commission was ever issued thereon. On behalf of the 
prisoner it was contended that by the stat. 46 Geo. 3. 
c. 135. s. 3. this docket was not only notice to the peti¬ 
tioning creditor, but was also of itself conclusive evidence 
of a prior act of bankruptcy and of a prior debt sufficient 
to sustain a commission, but the Court at the trial held 
otherwise; this ground was again tried in the subsequent 
arguments, but abandoned upon an intimation from the 
Court that it was not tenable. The prisoner was found 
guilty, and received sentence of death, but execution was 
respited at the instance of Heath J. until the opinions of 
the Judges could be had upon several objections which 
were taken on behalf of the prisoner. The case was ar¬ 
gued before eleven Judges, (Hooke absente.) The only 
four objections now relied upon, were the following, 

two 
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two of wli^ch, napiely, the first and third, affected the 
sufficiency of the proof given upon.the trial ; the other 
two impeached the validity of the commission, on which 
the indictment was grounded. It was contended, 

1st, Thatthe prosecutors had failed to* prove a {Material 
allegation averred in evefy count of the indictment, 
namely, that a “ commission of bankrupt under the great 
u seal of Great Britain was in due manner awarded,” 
and that this variance was fatal; or if it was no variance, 
then that the allegation was error apparent oil the face of 
the indictment. 

2dly, That evidence having been given of an act of 
bankruptcy prior to the petitioning creditor’s debt, the 
commission of bankrupt was void. 

3dly, That the evidence failed to prove a material alle¬ 
gation contained in the two first counts of the indict¬ 
ment, “ that the commissioners did in due manner, and 
“ upon good proof, upon oath then and there taken be- 
“ fore them, find that the prisoner did become a bank- 
“ ruptand a material allegation ill the two last counts, 
“ that the prisoner was in due manner found and de- 
“ dared a bankrupt.” 

4thly, That the commission was void, not being marked 
with the stamps required by the soyeral stamp acts. 


1807. 


The King 


r. 

BLTJ.orK. 


Uolroyd , for the prisoner. The stat^l3 Eliz. c.. 7. 
s. 2. authorizes the Lord Chancellor to name .commis¬ 
sioners by a commission under the great seal of England. 
The great seal of England was, at the time of passing 
that act* the seal of the empire, the king's seal, the 
clavis regni , 2 Inst. 55 1 . It was the intention of that, 
and of all the subsequent statutes, that the commission 
should be awarded under the seal of the empire. The 
great seal of England continued to bear that character 
till the statute for the Union with Scotland, when the 
great seal of Great Britain was substituted, and commis¬ 


sions 
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sions were thenceforward to issue tender that seal. As 
the empire has beeiv enlarged from time to time, the seal 
of the empire has acquired a now denomination ; and 
since the union with Ireland , the great seal of the United 
Kingdom of Great Britain and Ireland is, by consequence 
of law, become the clavit regni ; and those instruments 
which formerly derived their authority from the great 
seal of England, must now pass under the great seal of 
the United Kingdom. It is true, the statute for the 
union with Scotland has some express regulations for this 
purpose, which are not inserted in the act for the union 
with Ireland. By the stat. 5 Ann. c. 8. art. 24. “ there 
shall be one great seal for the United Kingdom different 
from the great seal then used in either kingdom,” and a 
great seal in Scotland is directed to be kept and used in 
all things relating to private rights or grants. But the 
former part of this provision was unnecessary, for as the 
whole became one kingdom, the great seal would, with¬ 
out this enactment, by a necessary consequence of law, 
have become the king’s great seal of the whole, and not 
of any part; it must be still the clavis regni. ‘ • By 5 G. 2. 
r. 30. s. 1. the commission was directed to issue under 
the great seal of Great Britain, which, at the time of 
passing that act, was the great seal of the empire. Tire 
stat. 39 4' 40 Geo. 3. c. 67. s. 1. for the union of Great 
Britain and Breland, assumes, that without any express 
provision the great seal would, after the union, become 
the great sesd of the United Kingdom, and that those 
matters which before passed under the great seal of 
Great Britain woiild thenceforth pass under the great seal 
of the United Kingdom. In the 4th article it is enacted, 
that the proclamations for holding all future parliaments 
shall issue under the great seal of the United Kingdom. 
Section 3. contains an express provision, that the king 
may continue to use the old seal of Ireland' within that 
part of the United Kingdom ; but no such power is 

given 
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given to continue t!\e use of the old seal of Great Bri- 
tain. Without this provision, the king could not now, 
by virtue .of his prerogative, use a separate great seal for 
Ireland , being part of his kingdom, any more than he 
could use a separate great seal for any part of Scotland, or 
for any county in England ; and as Great Britain is now 
only a part, he could now no longer use a separate seal 
for Great Britain. If this be so, there is an important 
variance between the indictment and the commission 
proved ; for it is averred to be under the great seal of 
Great Britain, and it is proved to be under the great seal 
of the United Kingdom. The question will not be af¬ 
fected by the circumstance that subsequent statutes have 
miscalled the great seal. It still remains the great seal 
of the United Kingdom; and every allegation in pleach¬ 
ing, especially in an indictnient, must be stated accord¬ 
ing to its strict legal import, and must be proved with 
equal strictness. It is true that though a statute gives 
inaccurate names to things,^if the Courts can discover its 
meaning, they will so expound it, as to give force to 
the intention of the legislature ; but that rule of law 
canno t be drawn in aid, to cure such a variance from an 
allegation in pleading, as this is. The statute 5 Geo. 2. 
c. 30. requires the commission to be under the great sea), 
and the king's grants and all instruments that require the 
great seal, must in pleading be alleged fo be under the 
great seal. 2 Co. 16. So that the averment ciflmot be 
rejected as surplusage. But they must be‘alleged to be 
under such a great seal as will give them validity : such 
was antiently the great seal of England , afterwards that 
of Great Britain, and now that of the United Kingdom. 
The allegation is a material one, because to the great seal 
such instruments owe all their authority. Expressio 
unius est exclusio ulterius ; and the indictment shews this 
commission to have issued under the great seal of a part 
of the United Kingdom only! not of the whdle, under a 
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seal therefore which can give it no validity. .If the great 
seal of Ireland , or qf a particular county, or of any other 
part of the kingdom, were averred, it would not be proved 
by evidence of the great seal of the United Kingdom ; 
neither js the allegation of the seal of Great Britain 
proved by that evidence. Therefore either the indictment 
is erroneous oil the face of it, or the commission set out is 
not proved. 

Secondly, It was proved at the trial that an act of 
bankruptcy was committed before the petitioning credi¬ 
tors’ debt accrued: and evidence was olfercd that oilier 
debts, sufficient to sustain a commission, subsisted at the 
time of the former act of bankruptcy. [Heath J. Mo 
such evidence was tendered ; nor, if it had been tender¬ 
ed? would it have been received.] Consequently the 
prisoner was disabled to contract a debt with the peti¬ 
tioning creditor: there was no such debt existing, and 
the commission is therefore void. This was so ruled in 
1736 by Lord Talbot , Chancellor, in De Gales v. Ward, 
Forrester 243. S. C. 1 Cooke's Bank. Laws 26.; and 
though that decree was afterwards reversed in the House 
of Lords, yet the reason which the Judges assigned for 
the reversal was, that, “as the commission issued when 
the old statutes relating*, to bankrupts were in force, they 
had considered it on the foot of those old statutes (a.)” 


(a) There is some difficulty 
in understanding the reason 
assigned' by the reporter; for 
the 5 Geo. 2. c. 30. attached 
from the 14th of Mai/ 1729, 
but the petitioning creditor’s 
debt, which was upon a note 
given for the balance of an ac¬ 
count, accrued, as it appears 
from 4 Brown. Pari. Cas.S f4. 
on 7th July 1730,and the com¬ 
mission issued on 20th Nov . 
1730. It might appear pro¬ 


bable that some of the original 
items in the account, for the 
balance of which the note of 
7 th July was given, had ac¬ 
crued before 24th May 1729, 
and that the commission was 
sustained upon the proof of 
some of those items, if the 
reporter’s statement and the 
whole tenor of the argument 
did not seem to coniine the 
proof expressly to the note of 
the 7th July 1730. 


So 
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So, in thecafc of Ef parte Wainman, 21st October 1738, 
1 Cooke 27. the Lord Chancellor said, that the Judges 
would “ have been ol\ another opinion in I)e Gales v. 
Ward , if the case had arisen on the act of 5(7. 2.; for 
by that act the bankrupt is to be discharged o/ those 
debts only which had accrued before the act^of bankrupt¬ 
cy was committed, and a creditor can prove those debts 
alone, of which the bankrupt’s certificate will discharge 
him; and therefore no creditor can be received to prove 
under the commission, unless his debt was subsisting 
when the act of bankruptcy was committed. The pri¬ 
soner was already a bankrupt, when the petitioning cre¬ 
ditor’s debt was incurred. \FIeath J. Ho\V does it 
appear that any debt subsisted at the time of the prior 
act of bankruptcy, which would have enabled a creditor 
to petition ? To make a man^ a bankrupt, there must be 
circumstances under which a commission might issue, 
aud these cannot be, unless there subsists a petitioning 
creditor’s debt.]) In Toms v. Mj/lton , 3 Sir. 734. a com¬ 
mission was held void because an act of bankruptcy was 
proved to have taken place before the petitioning creditor’s 
debt accrued. [Lord Ellenborough C. J. It does not in that 
case appear but that a previous debt was proved upon 
which a commission might issue, and that this is included 
iu the reporter’s expression that he (t teas a bankrupt.”] 
In 3 Str. 1043. Ambrose v. Clendon, S. C. Analy. Cas. 
II. Jl. temp. Hardzo. 267., the same point was deter¬ 
mined, and the commission there was supported only 
upon the simple contract debt which subsisted before the 
first act of bankruptcy, and which was held not to be 
extinguished by subsequently accepting the bond of the 
bankrupt. 

3. The prisoner was not u upon good proof found to 
be, and duly declared a bankrupt.” The same proof 
was necessary before the commissioners, which is re¬ 
quired in any other court of criminal jurisdiction. The 
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witness on whose testimony the prisoner was declared a 
bankrupt, rendered .himself competent before the trial 
by releasing his rights, but clearly ^tas not such a wit¬ 
ness, at the time when he gave his evideuce before the 
commissioners, ats could have been received in a court of 
law. And if he was not a sompetent witness, the pri¬ 
soner was not 4< upon good proof found,” nor “ duly 
declared” a bankrupt. It is true that the stut. 5 G. ‘2. 
C. 30. s. 26. directs the commissioners to receive affida¬ 
vits from creditors of the amount of their debts, and 
s. 29. seems to countenance the admission of creditors to 
swear viva voce, by enacting, t( that persons swearing 
falsely shifll be guilty of perjury and the 25tli section, 
which enacts that every creditor shall be at liberty to 
prove his debt, may perhaps, by the aid of the other 
changes abovementioned, properly admit the like con¬ 
struction : but these statutes make the evidence of credi¬ 
tors competent, only for the purpose of dividing the pro¬ 
perty among themselves, not competent to subject any 
persons to a criminal jurisdiction. In order to do that, 
the same evidence must be necessary in this, as in all 
other cases. [Lord Ellenborough C. J. The statute 
enables the commissioners to examine all persons. 
Mansfield C. J. It never yet was asked on a trial at 
law founded on a bankruptcy, upon what evidence the 
commissioners declared the man a bankrupt.] 

4. Ever since the year 1726 it bag been the practice 
to issue commissions of bankrupt upon a treble sixpenny 
stamp, which by the statutes 5 W. Sf M. c. 21. s. 1. 
9 % 10 W. 3. r. 25. s. 31. and 12 G. 1. c. 3 9r. s. 2. is 
required for “ every process or mandate” under the seal 
of any of the courts at Westminster, &c. And of this 
denomination is the commission in question : for it issues 
under die seal of the high Court of Chancery ; but th? 
stamps are wanting in this case, which are imposed by 
the statutes, 32 G. 2. c. 35. s. i, and 23 G. 3. c. 58. «. 1. 


on . 
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on “ every process mandate/’ [Lord Ellenborough C. J. 
Is this a mandate ? Or does it bear thg seal of any Court ? 
It is the seal of the kingdom.] 
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Gurney, for the prosecution. 11 was at matter of espe¬ 
cial legislative provision in 9 Ann. c. 8. that the great seal 
of Great Britain should thenceforth be used in all cases 
where the great seal of England had before been 
used. It is not demonstrated, nor does it follow as a 
necessary effect of the union with Ireland, that without 
this provision the great seal of the United Kingdom 
would be used in all cases where the great seal of Great 
Britain was formerly used. The articles of union with 
Ireland pursue the act of union with Scotland in po one 
particular. All that can be gathered from 39 40 G. 3% 

is, that the gr^at seal of the United Kingdom is spoken 
of: but no further inference can be drawn from that 
circumstance, than from the mention of the great seal of 
Gftat Britain in many statutes subsequent to the union 
with Ireland. 41 G. 8. c. 90. s. 5. mentions the great 
seal of Engltind and the great seal of Ireland, 41 G. 3. 
c. 108. ss . 1 , 2. the great seal of the United Kingdom. 
In 43 G. 3. c. 160. «. 25., 43 G. 3. c. 96. s. 11., 44 G. 3. 
c..98« page 193., 45 G. 3. c. 91. *• 1., 46 G. 3. c. 54., 
40 G. 3. c. 80. s. 2., 46 G. 3. c. 128. ss. 2. 5. the great 
seal of Great Britain is spoken of and direpted to be used. 
There is in fact only one great seal used in J England, 
which is the great seal of the United Kingdom. The 
old great seal of Great Britain was, soon after the 
union with Ireland, destroyed in the presence of the Lord 
Chancellor. The Admiralty Courts have since the union 
sat and inflicted sentence of death by virtue of a com¬ 
mission issued under the great seal of Great Britain, and 
it would be strange to say the indictment is vitiated by 
using the expression which is the language of so many 
acts of parliament. And if the law, since jlie Union, 

con- 
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construes a statutable requisition of the great seal of 
Great Britain to mqan the seal of tfie empire, and to be 
substantially, satisfied by the use of the great seal of the 
United Kingdom, it will apply the same construction to 
the same words, when found in an indictment, as it 
would when found in an act <of parliament. Therefore 
an allegation of the great seal of Great Britain must be 
considered as equivalent to an averment of the great seal 
of the United Kingdom; and then the evidence proves 
the allegation, so that there is no variance. 

<2. It has been the invariable practice, that to impeach 
a commission, proof must be given of a petitioning cre¬ 
ditor’s debt subsisting before the prior act of bankruptcy. 
If a man can become a bankrupt without a subsisting 
debt to support a commission, all the bankrupt laws are 

at an end; and therefore it is not true, as asserted, that 

• 

at the trial a prior act of bankruptcy was proved: be¬ 
cause no evidence was produced of a debt prior to the 
bankrupt’s first departure from home. It is decided by 
the cases of Mercer v. JVise, 3 *Esp. N. P. *2 16. and Parker 
v. Manning, referred to in Doe v. Bonlcot, *2 Esp. 597., 
that it is not competent for the bankrupt to impeach his 
commission by proof of a former act of bankruptcy. No 
such evidence probably existed here, for the whole trans¬ 
action appears to have been fraudulent: the docket was 
struck by the attorney of the bankrupt, in pursuance of 
instructions given him by a boy, who was the bankrupt’s 
clerk and nephew. 

3. As to the third point, there might be some weight 
in the argument used, if the prosecutors, at the trial of 
tills indictment, had relied on the proof of the mere act 
of the commissioners, as conclusive evidence of the act 
of bankruptcy. But evidence of the prisoner’s being a 
bankrupt was produced at the trial, precisely in the same 
manner as if no proceedings had been had before the 
commissioners. Even if they had received the testimony 

of 
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of an inadmissible witness ; the Court couli^ not call for 
a disclosure of the evidence on which their judgment 
was founded, and rt'vicw the propriety of their deci¬ 
sion ; because the bankruptcy was a fact, which the 
commissioners had competent authority to determine ; 
and the Court in so doing would exercise, an appellate 
jurisdiction in matters of bankrupt, which it does not 
possess. It was proved that the commissioners declared 
the prisoner a bankrupt. It must be assumed that they 
attained that conclusion by correct means ; and it is 
proved by other evidence that what they determined was 
true. 

4. No stamp whatever is necessary fora commission 
of bankrupt; the st. 44 G. 3. c. 98. repeals all stamps that 
were in force on the 10th October 1804, and it imposes 
no new stamp on this instrument. For it cannot be in¬ 
cluded under the words “ writ, mandate, or process that 
<c shall pass the seals of any Comt at Westminster or the 
" Court of Chancery,” &c. Where the great seal is 
not cxpressly t mentioned, it cannot be deemed to be com¬ 
prehended under general words with seals of inferior 
dignity. 


1807. 

tjTk^ 


V. 

Hillock. 


Ilolroyd in reply. The language used in statutes would 
in many instances be insufficient in pleading ; many acts, 
adopting the common parlance, speak of the first lord of 
the treasmy and admiralty, and the lords of the trea¬ 
sury and admiralty; but it would not be ’sufficient in 
pleading so to denominate the lords commissioners of 
the treasury or admiralty. 

2. The docket w'as material in this case, for the pur¬ 
pose of preventing the consequence of law that would 
otherwise attach by virtue of 46 G. 3. c. 135. s. 5. which 
enacts that no commission shall hereafter be avoided by 
reason of* a prior act of bankruptcy, unless the petition¬ 
ing creditor had notice thereof; because, by s h. striking 
Vol. I. G a docket 
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a docket is made notice. Where notice is given the lav* 
,is left as before. /Hie only two cases in which it has 
been held that it is incompetent /io the bankrupt to im¬ 
peach his commission by proof of a prior act of bank¬ 
ruptcy, were decided at nisi pi ins. The Court will de¬ 
termine whether it will follow them, or adhere to the 
authority of the older cases. 

It is essential to shew that the commissioners duly 
declared the prisoner a bankrupt ; for if they acted ille¬ 
gally, be had a light to rely on the incompetence 
of the witness, to consider the commissioners as tres¬ 
passers, and to retain his goods as against all deriving 
title under that commission. If lie was not duly de¬ 
clared, he was not so declared that the statute sentences 
him to die for concealing his effects. 

4. The stat. 44 (I. ‘>. f. 98. does not affect the argu¬ 
ment : for the commission is not marked with the os. 
stamp imposed by that act on “ writs, mandates, and 
“ process under the seal of the Court of Chancery.” 


Cur. ndi\ vuh (a.) 


(a) "No judgment was publicly ty agreed that they saw no reason 
given on this ease : but it was mi- to be dissatisfied with the sentence 
derctood that the Court unanimous- which hail been pronounced. 


f ell. 1808 . TIMS prisoner afterwards exhibited a petition to the 

tainted of'iHo- Chancellor, stating the facts above detailed, and 

By cannot be a j so stating that on the 10th of July 1800, when he ab- 
tion to^tlie ll sented himself from his dwelling-house, he was indebted 
Jiipmlede 1 a° to Hudson Atkinson , G . Medley one of his assignees, and 
commission of p anc j Wilde, in the amount of 100/. each, and that 

bunk nip tissued 1 

against him. 

Whether big; attainder directly arose out of the commission of bankrupt, or is wholly 
irrelevant to it. 

A bankrupt cannot be permitted to set up a prior secret act of bankruptcy to im¬ 
peach his commission either at law or in equity. 


©8 
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on the 30th July 18QG, Hudson Atkinson struck a docket 
against him ; and praying that the commission might be # 
superseded. This petition was supported by an affidavit 
of the facts, made by one JVal/i s a clerk of'the bankrupt, 
and opposed upon the affidavits of the solicitor to the 
commission, and Cowell an assignee, which stated that 
the bankrupt’s clerks and 'servants had kept out of the 
way, so that they could not be had to prove the act of 
bankruptcy before the commissioners ; that upon the 
trial, when the prisoner would have called Wallis his 
clerk to prove the prior act of bankruptcy, the Court re¬ 
fused to hear the evidence without first having proof of a 
prior petitioning creditor's debt ; that Wallis , who now 
swore to such debt, and also T. Wilde and G. Medley, 
were in court, and were examined as witnesses, but not- * 
withstanding the intimation given by the Court, they 
offered no evidence of any prior debt. They also stated, 
that Atkinson was a minor; that the docket was struck 
upon his instructions by the bankrupt’s own solicitor, 
upon an alleged debt of 100/.* for money lent by Atkin¬ 
son to the bankrupt ; that no entry could be found in any 
of the bankrupt's books of the supposed Joan ; that At¬ 
kinson absented himself at the time of the trial, and could 
not be found to give evidence, and expressed the depo¬ 
nents belief that the whole transaction of the docket 
was fraudulent. Atkinson made no affidavit upon this 
occasion. The petition on this day came on to bo heard 
before • 


1807. 
The King 
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The Lord Chancellor # 

A preliminary objection was taken on behalf of the 
prosecution, that the petitioner was attainted, and there¬ 
fore could not be heard by the Court. 




G 2 


The 



84 


CASKS in MICHAELMAS TKttM 


15?X)7- 

Tho Kini; 


r. 

r.L'M.ot h. 


7V/e Solicitor-Clcneral, Hart, ami ^ii7/, for tlie prisoner. 
In exam mint; the first objection, it must for the present 
be assumed that all the allegations of tile petition are 
proved; for llic position, that the attainder prevents the 
Court from entertaining this petition,’goes the whole 
length of saving, that if the* bankrupt had piodneed the 
most indisputable testimony that he never had been a 
trader, that he never had been indebted, the Court 
would equally be precluded from looking into the circum¬ 
stances. The present case may be argued with some 
analogy to proceedings rft common Jaw to icverse an at¬ 
tainder. It is admitted as a general rule', that a person 
attainted cannot be heard in a court of law: that is, be 
cannot sue for aright. Jlut he is entitled to be heard, 
while he states his case for the purpose of reversing his 
attainder. The petitioner does not ask permission to sue 
for any civil right, but to say his conviction itself is erro¬ 
neous ; and it is not competent for the prosecutors to 
object to his prayer the existence of the very attainder 
which it is the aim of the petition to icverse. Non ad - 
miltilur cxceplio ejusdem reicujus petitur dissolution YUacoifs 
Elem. 7* F. N. I>. -d(j. c. Supersedeas- If a man be 
attainted on the statute of provisors, for suing a citation 
from Home , yet he may have a supersedeas. So Co. 
JLitt. 1C8. a. “ In a writ of error to reverse an utlary, 
u utlary in tlmt suit, or at any strangei’s suit,shall not dis- 
* l able* the Piaintife ; because if be in that action 
il should bb disabled, if he were outlawed at several 
“ men’s suits, he should never reverse any of them.” 
This court, so newly constituted as to its jurisdiction 
over bankruptcy, must follow the maxims and course of 
the jnore antient courts. It may consider itself as now 
exercising that part of its jurisdiction in which it holds 
cognizance of original writs, and may at the same time 
call iu aid the statutes relating to bankrupts. If an ori- 
* ginal 
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ginal writ had issued* under circumstances whirli made it 
palpably erroneous, as if .through inadvertence it had* 
been sued out contrary to a statute, and proceedings had 
been thereupon had even to outlawry or attainder, though 
the consequence would be tjjat all the subsequent pto- 
ceedings would fall to the ground with it, yet the Court 
would not on that account hesitate, instantly to supersede 
the writ. This commission is quasi an oiiginal writ. It 
may be objected that the prisoner does not bring himself 
within the excepted case, in which attainted persons may 
be heard; for that the superseding of the commission of 
bankrupt, which is the object of the petition, will not 
reverse the attainder. It is true it will not direcliy re¬ 
verse the judgment below, but it will give the prisoner a . 
strong claim on the mercy of the throne, and therefore 
bv reason of the analogv, the Court will iu its discretion 
entertain this petition. In Co. Dig Abatement , E. 3. 

is held, that where the cause of action is forfeited by 
the attainder, the attainder may be pleaded in bar; other¬ 
wise it is only*a plea in abatement. By the stat. 5 G. 3. 
c. 30. in the case of a felony committed against that act, 
tlip forfeiture to the crown, attendant on every other 
conviction of felony, is prevented from attaching upon 
that property, the present distribution of which it is the 
object of this petition to impeach. This njust therefore 
be considered as a case of that class, in which the at- 
tainder does not create a forfeiture of the causp of action, 
and iu which the attainder could not at law be pleaded 
in bar, but- only in abatement. But this Court, sitting 
here to supersede original writs, knows no such defence 
ns a plea in abatement: therefore the attainder does not 
preclude the prisoner from being heard here to pray for 
a different ^distribution of those effects. Assuming then, 
as proved, that the attainder does not preclude the bank¬ 
rupt from being heard, the next proposition ip, that it 
neither w r as, iu the Court below, nor is it here, incompe- 
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tent for the bankrupt to impeach the commission upon 
‘ihc facts now stated in the affidavits. [JsOrd Chancellor . 

I am not aware of any case, in which it has been held 
at law, that a bankrupt may set up his own prior secret 
act of bankruptcy to avoid a subsequent commission, or 
to defeat an'actiou. Several of the Judges have told me 
it cannot be permitted.J As soon a& a man has com¬ 
mitted an act of bankruptcy, however secret, he ceases to 
possess any property. All belongs from that moment to 
his creditors. Therefore at the time of committing a 
second act of bankruptcy, he has no property against 
which a commission can issue. If a commission issues, 
and there is no property to be divided under it, a super - 
, miens goes, quia improvidt- emanavit. There is no reason 
why, fur the purpose of shewing the invalidity of the 
commission, the bankrupt *may not be considered at least 
equally indifferent and free from interest, as if he stood 
in the relation of creditor. It cannot signify whether 
the improvidence of the commission is discovered to the 
great seal through the means of the bankrupt himself, or 
of a creditor. If in consequence of a former act of bank¬ 
ruptcy, there was no properly to be divided under the 
commission of 1806, it would be a singular effect of the 
law, that the bankrupt is to suffer death for secreting 
his effects from a class of creditors, who # as it is now 
clearly^ known, would have no right to participate in 
those effect^, if he had not secreted them. The Court 
has a full discretion iti superseding commissions : it may 
either hear the evidence in behalf of and against a bank¬ 
rupt’s petition, and decide thereupon, or send him to 
bring an action at law. If the bankrupt is so pressed by 
the consequences of the commission, that if put to his 
action ? at law, he would suffer grievous inconveniences, 
the Court will at once supersede the commission. In 
this casejhe bankrupt cannot sue at law. 


A* 
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As lo the second point, since two of the assignees, 
CoTcrll and J\leillen f have made affidavits, but have Ijift 
the bankrupts statement wholly uncoutradiclcd, they 
must he considered as admitting the truth of the facts. 
But it is urged, that the bankrupt’s omission U> prove 
the former petitioning creditor's debt at tl^e trial is such 
laches in him, that he cannot now be heard to prove it. 
The humane spirit of the English law surely will not 
suffer laches to prejudice a man standing upon his life 
and death. The only objection which remains, then, is 
the imputation that the docket struck by Atkinson was 
struck unfairly, to persuade* the prisoner’s creditors to 
execute a letter of licence. But even if this were 
so, yet no creditor whose debt did not accrue be¬ 
fore the first act of bankiuptcy, could prove his debt 
under a commission issued thereupon. And all the etc- 
ditors whose debts accrued previously to the first act of 
bankruptcy, have a right lo take the benefit of it, and to 
secure for themselves the whole of the bankrupt’s pro¬ 
perly. By the 4 6 G. 3. c. 135. s. 3. it is provided that 
striking a docket shall be in all events, if there w ere any 
act of bankruptcy whatever, (not that only on which the 
docket was struck, however irrelevant might be the act 
of bankruptcy proved, however invalid the docket, how¬ 
ever bad the character of the petitioning creditor’s,) no¬ 
tice of a prior act of bankruptcy. The policy of that 
clause may be doubted. The docket was stfuck eight 
days after this act received the royal assent, but before it 
was printed ; and it would be a great stretch of imagina¬ 
tion to suppose it was struck in contemplation of the 
effect of this statute, and with a fraudulent view r to de¬ 
feat any subsequent commission. The usual purpose of 
striking a docket is to indicate an intention of taking out 
a commission, not to prevent creditors whose debts might 
be subsequently incurred from sharing the fund with the 
others. But it is to bo feared that this mischief will in 
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future often rise from the 3d section. Here a prior act of 
bankruptcy hud really been committed : the petitioning 
creditors had the constructive notice of it which is cre¬ 
ated by this clause; consequently the new law docs not 
attach upon the present case ; but it must be considered 
upon the law, such as it before stood ; which was, that 
a secret act of bankruptcy, a private transaction, was 
deemed notorious to all the world. An additional reason 
for superseding this commission may be drawn from the 
latter part of the first section of 5 Ci. 2. c. 30., which 
distributes tf such felon’s goods among the creditors 
seeking relief under such commission.” The consequence 
of this attainder will be, that the property of the bank¬ 
rupt will be divided auiong a class of creditors not en¬ 
titled to it. In a suit in equity this Court will take no¬ 
tice of certain things for the benefit of persons who are 
not parties to the proceedings, and will protect their 
rights. [ Lord Chancellor. We know that a prior act 
of bankruptcy, set up in a court of law, will not now 
avail, unless a petitioning creditor’s debt be shewn to 
exist prior to the act of bankruptcy ; but it is not re¬ 
quired to be shewn that the creditor ever meant to take 
out a commission upon that debt: the law at present is 
somewhat anomalous in this respect.] 


Leach , Cullen «, and Boll and, against the petition. The 
attainder has put the bankrupt out of the protection of 
the law, and while it stands he cannot be heard. Lord 
Bacons maxim, “ Exceptio non admittitur ejusdem rci cu- 
juspetitur dissolutio ,” is not applicable in this case; because 
this petition is not a proceeding to reverse the attainder. 
[Lord Chancellor . Certainly my superseding the com¬ 
mission cannot reverse the attainder at law.] Very little 
is found in the books on the subject of attaiuder. Black- 
stone, J. has said that an attainted person is completely out 
of the proteotion of the law, 4 Com . 380. The case 
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cited from Fitzherbert , where a person was put out of the 
protection of the law under the statute of provisors, is 
not applicable; for that is part of his punishment: so, 
outlawry is a part of the punishment: and the person la¬ 
bouring under these disabilities is entitled to try.whether 
his punishment is legally fhflicted. But the attainder in 
this case is no part of the prisoner’s punishment; it is a 
• legal effect of the judgment pronounced against him. 
This case must be considered in the same manner as if 
the prisoner had committed a robbery, or any other fe¬ 
lony, and at the same time had been desirous to super¬ 
sede his commission. It is clear that he could not have 
been heard for that purpose. The Court is not, as was 
asserted, now sitting in conusance of original writs ; it 
has no jurisdiction to issue original writs in any ciiminal 
case; consequently it can.have none to review them. 
The Court is requested to sit here, in order to furnish 
evidence for a case, upon which the prisoner may peti¬ 
tion the Crown for a w rit of error to reverse the attain- 
del - . It will not accede to that request : for in the hu¬ 
manity which occasioned the opinion of the Judges to 
be taken on the case, the bankrupt has had all the be¬ 
nefit which he could hope to derive from a writ of error. 
To entertain this petition would be to grant a new' trial 
in a criminal case, a proceeding unknown to the law of 
England. Pleas in disability of the person are familiar to 
courts of equity as well as of law, though* the term 
“ abatement” may not be in use here. The argument 
drawn from the 5 G. 2. c. SO. supposes, that the goods 
of which the 'statute deprives the crown, would otherwise 
have accrued to the crown from the bankrupt himself, 
not from the creditors : whereas, without the aid of this 
act, they would have become the property of the credi¬ 
tors by the act of bankruptcy, at a period long antecedent 
to the title of the crown, which could accrue only by 
the subsequent conviction and attainder. If*the prisoner 

had 



The King 


r. 

Bullock. 



90 


CASES in MICHAELMAS TERM 



f. 

Bullock. 


had proved upon liis trial the case which he now dis¬ 
closes, still he must have been convicted ; for he would 
still have been guilty of felony. It does not follow even 
if the commission was invalid, that it imposed no obliga¬ 
tion on the bankrupt: on the contrary, a bankrupt must, 
at all events,. surrender, and' appear, and substantially 
conform to his commission. If it were otherwise, the 
consequence would be, that a bankrupt might reserve a 
secret act of bankruptcy to defeat the claims of all cre¬ 
ditors underbuy commission founded on a later act of 
bankruptcy, a privilege which would discharge all the 
obligations of the bankrupt laws. In 11 f' es. 409. Er 
parte Jones, the Court refused to receive a petition for 
superseding a commission, though admitted to he ground¬ 
less, until the party had surrendered ; and saitl, “ he 
has committed a felony.” In the case Ex parte Tomkin- 
son, 10 Vcs. 106., where the bankrupt was committed for 
not giving satisfactory answers to the commissioners, the 
Court doubted whether it had power to discharge him 
upon petition, though with the consent of his. assignees ; 
and put, hint to his w rit of habeas corpus. In Mercer v. 
Wise, 0 Esp. A. JP. Cas. 1216. it was not lightly said by 
Lord Kem/on, “ the bankrupt would have committed a 
felony, if he had not surrendered.” So, in this case, a 
felony has been committed, whether the commission is 
invalid or not. It is not competent for the bankrupt to 
oppose to the validity of this commission the prior act of 
bankruptcy. Lord Kem/on so decided in Mercer v. Wise. 
The intention of the 4fl G. 3. was to diminish the effect 
of secret acts of bankruptcy: the interpretation con¬ 
tended for would give it a greater extent than before 
prevailed. Before this act only a petitioning creditor's 
debt and an act of bankruptcy were necessary in order to 
impeach a commission : the intention of this statute was 
to require something more for this purpose, notice either 
express or implied ; and it is argued, contrary to th e 
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spirit of the act, upon the words “ although it shall be 
afterwards superseded, 7 ’ that an Ihvalid commission/or a 
fraudulent docket, (for such upon the .evidence this must 
be considered,) is notice for this purpose, equally as 
much as if it were legal. Be Blanc J. held that the construc¬ 
tion contended for by the prisoner, would defeat the act ; 
and that it must be a docket struck for the purpose of sup¬ 
porting a commission. It appears reasonable to restrict 
this effect to a legal commission and legal docket, if the 
words of the act do not imperatively suggest a different 
construction. [ Lord Chancellor. A docket may be ir¬ 
regularly struck, with a h’ona fide intention to sue out a 
commission upon a real act of bankruptcy.] Another 
ground taken below was that a prior docket had been 
struck, and that two commissions of bankruptcy could 
not exist at the same tinfe, and cases were cited in which 
this has been decided ; but all these cases went back to au 
earlier period than the origin of the most important p:nt 
of the bankrupt code, the 5 G. 2. c. SO.: so that the 
Court i* now, for the first time since the passing of that 
act, called upon to decide this point, and to entertain, 
■while sitting on bankrupts, an appeal from the judgment 
of-the commissioners of oyer and terminer and general 
goal delivery. In such as case a this, if the Court could 
at all interfere, it would only direct an issue at law to 
try whether the prisoner was a bankrupt or not, and 
whether there was or was not a good petitioning c» editor’s 
debt: these questions were directly put in issue by the 
trial below, though in a criminal jurisdiction ; and the 
bankrupt has been aided by all the astuteness of the 
Judges in favour of life. The counsel for the prosecu¬ 
tion also dwelt on the fact of the docket being struck 
immediately after the passing of the act, and on the other 
circumstances above stated, as strongly indicative of 
fraud ; and observed that it did not lie within the know¬ 
ledge of the assignees to admit or deny the debt sworn 
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to be due to TViJde, and that Medley having proved debts 
undec this commission^ could not prove them under 
another. 

The Solicitor-General in reply. In this case the attain¬ 
der never could he reversed by wrij of error, because there 
is no error apparent on the record. No more proper 
proceeding could have been devised than a judicial discus¬ 
sion before the Lord Chancellor, pait of whose most so¬ 
lemn duty it is.to inform his Majesty on the propriety of 
signing death warrants. As to the argument that this 
remedy is not competent to the prisoner, there can be no 
doubt that the facts proved would enable a creditor to 
supersede the commission : they will enable Medley to do 
it: he may permit this commission to stand till after the 
execution of the prisoner, and tkeu may sue out another, 
by which he may appropriate the whole fuud to himself 
in exclusion of the latter creditors. In the case of n,j. 
land the engraver, it is said that a commission issued after 
his attainder. [The Lord Chancellor referred to Mac¬ 
donald v. Ramsey , Foster 6l.j The Court below did 
not hold it indispensable that the docket must be 
struck for the purpose of taking out a commission, and 
they considered perhaps that this docket was not so 
struck; but the prisoner’s evidence on the trial was con¬ 
sidered principally to fail in this particular, that there 
was then no Y>roof of a prior petitioning creditor's debt. 
It is an undoubted fact that a docket was struck, either 
for the purpose of suing out a commission, or to prevent 
others from suing it out. What might be the effect of a 
case where it was expressly proved that the docket was 
struck for the fraudulent purpose of preventing subse* 
quent creditors from proving, is uncertain : but it seems 
that according to the act such a docket would preclude 
them. However, that purpose is not proved here; and 
the docket takes the case out of 46 G. 3. c. 135. Mer m 

cer 
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cer and Wise is not an authority to shew that a bankrupt 
is estopped, for in that case the I)efemiant was permitted 
to attempt to prove tlie prior act, but failed in it, and the 
Plaintiff had a'verdict. No assignees* \\ ill act under the 
present commission, for they may at all events, and 
especially with the notioe of the facts which they now 
have, be called upon to repay out of their own pockets 
all the money they may distribute: the commission ought 
to be superseded; and nothing precludes, that it may be 
superseded on the application of the bankrupt himself. 

The Lord Chancellor. If this petition had been 
presented to me in an earlier stage of tiiesc proceed¬ 
ings, or if I had npt been called upon by the im¬ 
portance of the case to consider it a good deal be¬ 
fore it was argued at the bar, I could not give judg¬ 
ment now. I have a very clear opinion on this case. 

The present question, in my opinion, is not, what, 
if it should happen to be my painful duty to advise the 
sovereign upon the fete of this man, I would advise, but 
what I can lawfully do, sitting here as Chancellor. 

When the petition was presented, I thought it extremely 
difficult to advise that he could be- heard here for the 
immediate object of his petition. It is well observed by 
Mr. Holland that the effect is the same as if it were an¬ 
other felony. The proceeding in which an attainted per¬ 
son or his heir can be heard, is for the direct purpose of 
reversing an attainder: but I do not tbihk it fit, that the 
Chancellor, sitting on bankrupts, is here to take his in¬ 
formation for the King’s conscience, which he is to com¬ 
municate in another capacity. The preliminary objec¬ 
tion has not therefore been answered. If the bankrupt 
had come hither before attainder to supersede his com¬ 
mission, 1 could not have permitted him to do it, but by 
means, which I know not how to direct under his at¬ 
tainder. I know that many persons now* living, whose 

opinions 


1807. 

The Kmc 
Bullock. 



94 


CASES in MICHAELMAS TERM 


1807. 

The Kixo 


v. 

Biuock. 


opinions I respect, would hold it was not competent for 
the bankrupt to' avail lyinself of his prior act of bank* 
ruptcy. But here has been a trial on the validity of the 
commission, a triaT of the most solemn species, the most 
interesting^to the bankrupt; and in that trial the good¬ 
ness of the commission has been decided. I will not say, 
« 

that proviso in the 46th G. ‘3. might not better have been 
left out. I apprehend the practice is, that though you 
may set up another act of bankruptcy, you cannot set it 
up, Without also proving another petitioning creditor’s 
debt: and thaf is here more especially necessary to be 
insisted on, where the other creditor is a minor who could 
not give the accustomed bond. I will not say whether 
that docket was, or was not, struck with a view of suing 
out a commission. If the bankrupt can set up a secret 
act of bankruptcy, it would lead to this : he may go on, 
concealing his effects, even to the time of obtaining his 
certificate, if the creditors do not discover his conceal¬ 
ment ; and if they detect him, he £has nothing to do, 
but to make mention of that prior act of bankruptcy to 
shield himself from all prosecution. There are many hard¬ 
ships at present attendant on bankrupts ; but if this were 
law, there would be a much greater one attendant on 
creditors t I am of opinion I cannot relieve the bank¬ 
rupt in this mode of proceeding. 


Petition dismissed (a.) 


(a) The prisoner was afterwards pardoned upon condition of being; 
transported for life; 
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T HE prisoner was tried on the 21st of September 1807 
at the Old Bailey , before Heath J«, # upon an indict¬ 
ment framed in pursuance of stat. 43 G. 3. c. 58. s. 1. 
for having “ feloniously, wilfully, maliciously, and un- 
“ lawfully set fire to a certain house, being in the posses* 
u sion of him the said B. Gill son, with intent thereby to 
“ injure and defraud the hondon Assurance of houses ami 
“ goods from fire.” The prosecutors proved the execu¬ 
tion of a policy by deed under seal, dated the i})tli of 
May 1806, whereby, after rcciling the payment by the 
prisoner of a year’s premium, the hondon Assurance Com¬ 
pany insured the prisoner to the amount of 620/. on 
household goods, &c. in his dwelling-house called the 
Golden Shears , No. 85. JVood-slreet , against any loss or 
damage which should happen to the said goods, in the 
building aforesaid , by lire on or before the 24th day of 
June 1807, and covenanted to continue libale upon the 
same risk so long as the assured should pay the said sum 
of 14s. (id. before the 24th of June in each succeeding 
year, and the said corporation should agree to accept the 
same. Upon this policy was indorsed a memorandum, 
dated the iGth of September 1806, stating that “ the 
et within goods were removed from No. 85. Wood-street 
i( to No. 13. Old Boswell Court , which removal was 
•* thereby allowed.” This indorsement purported to be 
signed by two directors, by order of the Court. On 
the 11th of June 1807 the prisoner paid 14.?. (id. and 
took a receipt signed by the secretary of the company, 
which expressed that payment to be made for a year’s 
premium of assurauce to the 24th of June 1808, u upon 
<c the sum of 620/. assured by the said policy.” It was 
j>roved by the secretary of the company that this receipt 


I'pon an in¬ 
dictment on 4J 
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was marked with llieir seal; that the indorsement upon 
th^ policy was such as was invariably made by that office 
on similar occasions ; that if a loss had happened, the 
company would have paid it under such an indorsement ; 
that they considered themselves as much bound by the 
policy, as it then stood, as they could have been if the 
prisoner had lirst effected his insurance after he had be¬ 
gun to reside in Boswell Court ; and that after tbe pay¬ 
ment and receipt before mentioned, the insurance was 
in force from Midsummer 1807 to Midsummer 1808. 
There was sufficient evidence that the house was iitthc 
possession of the prisoner, and that he had set lire to it, 
and the jury found him guilty upon the count above 
stated. 

Upon the application of Krjapp, who was of counsel 
for the prisoner, judgment was suspended until the opi¬ 
nion of the twelve Judges could be taken upon two 
objections: 1. That the memorandum iudorsed on the 
policy ought to have been stamped with .the appropriate 
stamp, either as a policy, or as an agreement, the want of 
such a stamp rendering the contract invalid, and being a 
fraud on the revenue. 2. That the memorandum ought 
to have been made under the seal of the corporation. 
The case was argued this day before eleven Judges., 

( Rooke absente,)' by 

a 

Knapp for tile .prisoner. lie contended that it would 
be extremely hard if an instrument which would be held 
void in a civil suit, could be given in evidence against a 
party in a case affecting his life. It is clear that in case of 
an accidental fire the assured could not have recovered in 
an action on this indorsement. The want of a stamp on 
a parol lease for three years, reduced to w riting, is fatal, 
although the lease would have been good if it had not 
been reduced to w riting. Phillips v. Prosser, Bull . N. P, 

269 . 
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‘ 2 ( 19 . In Whitwell v. Dimsdale, Peake N. «P. 167. the 1807. 1 
issue turned on the proof of an act of bankruptcy : an nil- 'i^Tkino 
stamped agreement for an assignment by Jtlie bankrupt to v. 

his sons of all his effects, was produced, to prove that his 
affiirs were then in a declining situation, but Lord Kenyon 


refused to hear it for any "purpose whatever. In The 
K ing v. /Iawkeswood, I Leach Cr. Cas. €93. even upon a 
question of forgery, Lord Kenyon thought the stamp was 
necessary, [Lawrence J. Lord Kenyon afterwards, in 
the case of Colin Reculist in the year 1796, 2 Leach Cr. 
Cas. dll. and in other subsequent cases, approved of the 
decision in The King v. Havdieswood .] Duties ore itn 1 - 
posed by 5 IV. $ M. c. 21, s. 3. and 9 4r 10 TV. 3. c. 25. 
s. 37. upon policies of assurance against fire, and by 5 TV. 
Sf M. c. 21. s. 11. and 10 Ann. c. 19. s. 105., perpetu¬ 
ated by 10 Ann. c. 26. s. 73? " no such matter or thing 
shall be available in law or equity, or given in evidence, or 
admitted in any court” unless the duties have been duly 
paid. Thestat.44 G. 3. c. 98. schedule B. gives, in lieu of 
the former duties, a new duty of 2s. 6 d. for every hundred 
pounds of the value of property insured against fire. The 
reason why the Judges agreed in the cases of The King 
v. Hatelcestb'ood, The King v. Reculist, and The King v. 
Morton, 2 East P. C. 955. that the unstamped instru¬ 
ment might be given in evidence, was, because the ne¬ 
cessity of having a stamp was a mere matter of revenue, 
and did uot alter the nature of the crime: and because 
it was unfit that a man should be permitteofto avail him* 
self-of his. own fraud on the reveqfte, by alleging that 
there was' no stamp upon the instrument which he him¬ 
self had forged ; but here it is of the 'very esstence of the 
offence, that there should subsist a legally effective con¬ 
tract, without which it cannot be held that the prisoner 
acted with intent to defraud the company, because, with¬ 
out a valid instrument, it could ri'dt fie within his power 
to command the accomplishment 1 of hia purpose. Nei- 
Voi.. I. H ther 
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tlier is lie the maker of the instrument: he is rather the 
• ■ * 

subject of a fraud ^practised by the corporation which 
issues to him ( tbis unstamped memorandum as a valid 
policy. 

As to the second point. A corporation cannot bind 
itself by a mere agreement, if can only contract by deed, 
and without a contract which could be enforced, the 
iutent to defraud cannot be contemplated. 


JPoolei/ t # for the prosecution, observed, that after the 
removal of the goods to Boswell Court , the corporation 
had undertaken by parol to indemnify the assured against 
a loss of them by fire ; that a payment had been made 
upon the faith of this undertaking, and that this was the 
usual course of dealing of the corporation ; and he con¬ 
tended that the prisoner himself had shewn by his con¬ 
duct that he considered this as a beneficial contract 
because it was in proof that he had carefully taken the 
policy out of the house at the time of the fire, and had 
delivered it to a friend to keep for him. The only 
question is, whether there is sufficient evidence of an 
intent to defraud the corporation. It is argued for the 
prisoner, that in point of law, although a person sets fire 
to his house with a manifest intention to obtain money 
from the insurers, yet if upon the instrument of assurance 
he could not legally compel payment in case of an acci¬ 
dental *loss, the arson is no crime. This argument is 
urged to strerf^then as well the objection arising from 
the want of a stamp, as that which is founded on the 
defective nature of the instrument. But to examine the 
latter application of it, for the present putting out of the 
question the want of stamps, let the case be put, that a 
person assured having secretly set fire to his own house, 
sues the insurers on the policy, and that oh the plea of 
non est factum , the Defendants establish by evidence that 
the name of one of the parties was affixed to the instru¬ 
ment 
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ment by attorney, under a forged deed of procuration. 1807. 

This would shew there was no valid contract*upon which taking 

the Plaintiff could compel payment: but could the quo *>• 

auimo of setting tire to the house be doubtful, after the 
Plaintiff had brought such an action ? It is not averred 


in the indictment that the goods were insured ; therefore 
the policy was not produced as evidence to prove the in¬ 
surance, which was the direct object of the instrument. 
It was produced only for a collateral purpose, namely, to 
prove the intent. Nothing in the common law prohi¬ 
bits the production of these instruments in afly case. It 

is prohibited only by the revenue acts above enumerated. 

• 

Subsequent statutes, viz. 12 Ann. st. 2 . r. 9 . s. 14. 30. G. 2 . 
c. 19 . ss. 1.5. 5 G. 3. c. 35. ss. 4. 10 . 1 (> G. 3 c. 34. 

s. 5. 37 G. 3. c. 90 . ss. 2 , 3, 4. imposed additional 

duties on policies. The 44 G. 3. c. 98 . repeals the for¬ 
mer duties, and imposes only a duty of Is. on each poli¬ 
cy with a further duty ad valorem: the 8 th scctiou con¬ 
firms the provisions contained in all former statutes for 
enforcing payment of the duties. Throughout the whole 
of these numerous acts the intention of the Legislature 
in prohibiting these instruments to be given in evidence, 
unless stamped, has been merely to secure the payment 
of the duties. The same doctrine then applies here 
which was recognized iu The King v. lieculist, in which 
case the Judges determined upon a similar regulation, 
enacted in the stat. 31 G. 3. c. 25. with respecj to un¬ 
stamped bills and notes: that the Legislature had in con¬ 
templation only the person who made the instrument, 
and that*the act was intended to hinder that person from 
enforcing his contract, and thereby deriving a benefit 
from his omission to pay the duty. The statutes of 
William and of Anne confine the prohibition to the per¬ 
son who does the act. The same argument also applies 
here which is used in The King v. Jteculist , that if the 
unstamped instrument could not be received for any 

H Q purpose 
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purpose whatsoever, it could not be received as evidence 
in an action to recover the penalty for not using the 
stamp. The net meant that an unstamped instrument 
should not be used according to the intention of the par¬ 
ties, as an effective and operative instrument of such sort 
as it purports to be ; to the end that the person defraud¬ 
ing the revenue may be punished by losing his security, 
and iu many cases his debt also. But for other purposes 
it may be used. The same law which intended that the 
instrument; should be inadmissible where the effect of ex¬ 
cluding it would be to punish the party, did not intend 
that it should be also inadmissible where its exclusion 
would protect him against tjie punishment due for some 
other offence, which was to be proved by tlie collateral 
evidence of this paper. Accordingly, for the purpose of 
punishing offences, unstamped instruments have been 
uniformly admitted in evidence. In The King v. Ilawhcs- 
uoodyX ong before the passing of 31 G. 3. c. 2 3. Rahlwyn 
contended that the forged bill was mere waste paper and 
could not be read, but the conviction was held right ; 
and in The King v. Morton , the Judges all agreed they 
must be governed by Hawkeswood's case. It is not ne¬ 
cessary, in order to constitute a forgery, that the instru¬ 
ment should be such as, if genuine, would be available iu 
law. A man may equally be defrauded of a voluntary 
as of a compulsory payment. In The King v. Reculist, 
Grose J. said, “ the question whether the instrument is 
“ or is not, a promissory note, depends on its tenor, not 
“ on the circumstance of its being stamped or un- 
“ stamped." So, a forgery may be committed "of the 
will of a living person, although a will can have no. 
effect till after the testator's decease. Rex v. Sterling, 

1 Leach Cr. Cat. 117. Rex v. Qbgan, 2 Leach Cr.Cas. 
503. The same principle was recognized in the case of 
Japhet Crook, Sir. 901. who forged a lease and release 
containing so defective a description of the premises that 


nothing 
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nothing could have parsed thereby jf the deeds had bepn 
authentic. Cooke and Squires were tried at the Old Bailey 
two sessions since, before the recorder,* upon an indict- 

t 

mcnt for larceny of two bills of exchange and a banker’s 
check, the taking of whic^i is made felony by 2 G. 2. 
c. 25. r. 3. By 31 G. 3. c. 25. s. 4. checks on bankers, 
in which certain requisites are observed, are exempted 
from the stamp duty. The bills of exchange were not 
found on the prisoners, but the check that had beenjost 
with the bills was found on them, the tenor of which 
omitted to state the place where it was drawn, and which 
therefore required a stamp. An objection was made to 
the receiving of this in evidence, but the recorder said, 
“ Though the paper is not a subject of larceny, it is 
“ evidence to go to a jury, that he who had this in his 
“ possession, stole the other things which were lost to- 
u gether with it.” So, if gold or notes, which the 
owner could not otherwise identify, were wrapped up 
in an unstamped policy, and were stolen, the policy might 
be given in evidence for the purpose of identifying the 
■gold or notes. 

Knapp in reply. In the cases lastly cited, the material 
only of the policy could be used, as the material of the 
check'was used, for the mere purpose of* identifying the 
property that accompanied it, as a handkerchief or any 
other wrapper niifht be. It w'as not necessary to read 
the contents of the check for that purpose. But the 
tenor of* it was not, nor could be given in evidence as 
the contents of an instrument available at law, in which 
character the prosecutor seeks to give jn evidence the 
instrument in question. Where the words of a statute 
are general, the Court will not narrow their meaning 
when they are to be applied contra ream. Neither of the 
acts contains any exception of particular purposes, for 
which unstamped instruments may bfe received. The 
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07 Geo. 3. c. 111. *. 7. enacts, that they shall not be 
received (t in ^ny manner whatever.” Neither the ad¬ 
missibility of this evidence, nor the distinction of evidence 
for a principal, and evidence for a collateral purpose is 
recognized in any cases to Ute found in the books except 
those of forgery, in which the instrument produced has 
been of the false ihaking of the party accused. The prin¬ 
ciple must be still restricted to those cases, and as to the 
prisoner, the point must still be considered as res integra. 

On the following day judgment was given at the Old 
Bailey that the prisoner should be discharged (a.) 


(a) It was understood that.six judges out of the eleven determined 
that the evidence was not admissible. 


EARLY in this term, Mr. Justice Rooke, whose health 
had been for some time declining, was obliged by indis¬ 
position to absent himself from the duties of his station. 
He was never afterwards able to resume them, and he 
died at his seat at Lsymingtan in the course of the Hilary 
Vacation 1808. 

Vale! 

Qualem neque candidiorem 
Terra tulit 1 neque cui me sit devinctior alter ! 
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In the Forty-eighth Year of the Reign of George III. 


Howard qui lam v. Sowersy. ■ j«». *6. 


rpHIS was a penal action upon the statute for usury. T hc Court ^ 

Jiaylci/ Serjt., on behalf of the Plaintiff, nloved for permission to 

leave to compound upon terms. No verdict had passed, £ena^°actii©n in 

and I^ens Serjt. was instructed to consent on the part of !J' ,I,ch of 
• J * the penalty 

the Defendant. goestothekihg. 


unless the cou- 
scut of tlie 


Per Curiam. The consent of the crown must, never- ousiy^lgnified* 
theless, be obtained, before the motion can be granted, whether a ver- 

diet has passed 

whether a verdict has passed or not. for the Plaintiff 

Rule refused. 


H 4 



104 


CASES ik HILARY, T&Rftg 


1908. 

*M.t& Wood and Others, Assignees of Hvssnv' &fcd' 

^ ■ 

Others, v. BRaddick. 

% 

L. 

Jlj. rimurioo ^pHIS waa* an action brought to recover from the 
two partners, Defendant the proceeds of certain linens, w&Mt 
foUmoftiie 10 * *he bankrupts, in the year 1796, had consigned"for 

eoncerahfg* •*** * B ■^ mcr,c<, » a * the Plaintiffs alleged, to’ die 

joint contracts Defendant Jointly with one Cox, who was then hii 
that took place* ^ ,, . < _ , 

during the part, partner, but, as the Defendant contended, to Cox 
petentevidcnce on ^* * *^ 1C Defendant pleaded the general issue, and the 

to charge the statute of limitations : at the trial at Guildhall, before 
other partner. f 7 

Mansfield C. J. the Plaintiff produced in evidence a let¬ 
ter from Cox , dated the 24th of June 1804, stating a 
balance of 9191. to be then due to the bankrupts upon 
this consignment. * 

It was iu proof that on the 30th of July 1802, Brad- 
dick and Cox dissolved their partnership, as from the 17th 
of November 1800. 

* 4 

Cockell and Lem Serjts. objected, that this letter being 
written after .'the dissolution of the partnership, was not 
admissible evidence to charge Braddicji. The Chief 
Justice ovenuled the objection, but reserved the point : 
and the jqj-y being of opinion that the agency was under¬ 
taken by Vox on the partnership account, found a verdict 
for the Plaintiff. > 

Cockell Serjt. now moved for a new trial. “He cited a 
case of Pethnick v. Turner and‘ Another, tried in Mich. 
term 42 Geo. 3. before t/rf&ylhanley C. J. “ Assumpsit 
for wages against thro Defendants, who bad been 
partners. One of them suffered judgment to go by 
default: thf other pleaded nfin assumpsit. At Che trial 
the Plaintiff proposed to read in evidence the. answer, 

which 
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wrfck& ^jMc mentioned Defendant had put in to a bill 1 
fe dp', filed after the dissolution of the part* 

«ame parties : the hill charged cqfe 
lusion, «iq also ^bargpd that the debt for which this u> 
toon was brought, had not been paid : the answer denied 
tM>’ collufuon, hut admitted the money had not been 
paid. 'Lord idlvatiley C. J. held that it would have been 
good*pvjdeoee against the Defendant who put in the . 
answer, but that being made after the dissolution of the 
partnership, it could not be received as evidence against 
the other Defendant, and rejected it ” Cocke.ll Seijt. in¬ 
ferred from tliis case, that tire evidence given by a part¬ 
ner after the partnership had ceased, is not admissible for 
the purpose of proving the joint undertaking of himself 
aud his former partner, even though the former existence 
of their partnership is established by other proof. 

Mansfield C. J. Clearly the admission of one part¬ 
ner, made after the partnership has ceased, is not evi¬ 
dence to charge the other, in any transaction which has 
occurred since their separation : but the power * of 
partners with respect to rights created pending the part¬ 
nership, remains after the dissolution. Since it is clear 
that one partner can bind the o’ther during all the part¬ 
nership, upon what principle is it, that.from the moment 
when it is dissolved, his account of theit joint contracts 
should cease to be evidence ? And that those wjjo are to¬ 
day as one parson in interest, should to-morrow become 
entirely distinct in interest with regard to past transac¬ 
tions Which occurred while they were so united ? 

* 

* 

Heath J. Is it not a very clear proposition, that 
when a partnership is dissolved, it is not dissolved with 
regard to things past, but only with regard to things fu¬ 
ture ? With regard to things past, the partnership con¬ 
tinues, and always must continue. 


1 ^ 08 . 

WWi 

Wood 

v. 

Bkipncs. 


Cotkell took nothing by his motion. 
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1808. 
Jan. tr. 


Clarke v. Cretico. 


Qu. Whether 
a consul is pri¬ 
vileged from an 
arrest. 


__ * 

r tJ^HE*Defendant, who was stated to be consul gene. 

a ral of the •Sublime Porte in Jsondon , being in clistedjr 
under an arrest, a rule nisi was obtained in the lust term 


for his discharge. 


j Bayley Sgrjt., iu the same term, shewed cause against 
the rule. He contended, 1st, That in fact the appoint* 
ment of the Defendant had been expressly revoked. 
2dly, That the privilege from airest did not extend to 
the office of consul, it is not confeircd by any statute : 
the act of 7 Ann. c. 12. speaks only of “ ambassadors or 
u other public ministers’ * liut a consul is not a public 
minister. Pattcl, B. 2. c. 2. s. 34. Jt is no part of his 
office to transact business between the two states. The 
principal objects of his appointment ate to decide con¬ 
troversies among peisous of his own nation, and to give 
them from time to time such advice and iufoimation as 
may be necessary for the diiection of their conduct, and 
for the regulation of their commcicial concerns. In 
JBarbuit's case, Cases Temp. Talb. 281., although there 
was no decision upon this point, yet the opiuion of Lord 
Talbot was against the privilege. To extend the exemp¬ 
tion to persons in this situation would be attended with 
much inconvenience; because they are generally engaged 
in trade, and are fiequcntly subjects of the couutiy in 
which L their office is exercised. Neither, according to 
the best authorities, is the person of a consul privileged 
from arrest by the law of nations. TVicqutfort, in his 
treatise entitled The Ambassador, B. 1. s. 5., observes, 
u that consuls are only merchants, who, notwithstand¬ 
ing their office of judge in the controversies that may 
arise between those of their own nation, carry on at the 

same 
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same tilde their own traffic, and are liable to the justice 
<of the place where they reside, as well in criminal as civil 
matters; which is altogether inconsistent with the quali- 
ty of public minister. 1 * But, 3dly, this appointment 
being derived from the lqte Sultan Selim , is determined 
by the deposition of that monarch. Several months have 
elapsed since that event; the defendant has continned to 
reside in this country, and if the privilege, provided it 
ever existed, be held still to continue, no period can be 
assigned for its termination. 


1808. 

Clause 

v. 

Critics: 


Best Serjt. contra , denied that the Defendant’s ap¬ 
pointment had been revoked. 2dly, As to the general 
question whether a consul wAs privileged from arrest, lie 
observed, that in the case of Triquet v. Bath, 51 Burr. 1481. 
Lord Mansfield iccognizes and confirms the doctrine 
laid down in Barbuit's case by Lord Talbot , who ** de- 
** dared his clear opinion that the law of nations in its 
“ full extent was part of the law of England It would 
be sufficient therefore to shew that by the law of nations, 
a consul is entitled to this privilege, without enquiring 
whether he is in the strict sense of the words a public 
minister. Valtel , B. 2. c. 2. s . 34. in treating the sub¬ 
ject, observes, “ that the sovereign, by the very act of 
receiving him, tacitly engages to allow, him all the liberty 
and safety necessary to the proper discharge q( his func¬ 
tions, without which the admission of <the consul would 
be nugatory and delusive. His functions require that he 
should be independant of the ordinary criminal justice of 
the place w'here he resides, so as not to be molested or 
imprisoned, unless he himself violate the law of nations 
by some enormous crime.” With respect to the opinion 
of Wicquefort he has also shewn, (,1b.) that the instances 
to which that writer refers contradict the position which 
they are cited to establish. It is admitted that in Bar - 
fall's case there was no decision against the claim ; and 

the 
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the reporter •mentions in a note, that u the person was 
afterwards discharged by the secretary's office satisfying 
the creditors," so strong was the opinion in favour of the 
privilege. Though it sometimes happens that a consul 
is a native of the country in which his office is exercised; 
the government, if it thinks proper, may refuse to ad (hit 
a subject to act in that character :—the supposed incon¬ 
venience arising from this circumstance may therefore be 
easily obviated. As to the Sd point, he denied that the 
Defendant’s, privilege was affected by the deposition of 
his sovereign. ** A minister, notwithstanding the death 
of his master, still continues to be the minister of the 
nation, and "as such, is entitled to enjoy all the rights 
and honours annexed to that charactei V alt el, B. 4. 
c. 9* s. 126. It is his duty to remain in the country to 
which he has been sent, until the pleasure of his new 
sovereign be known. ** If he be recalled or dismissed, 
though his functions cease, his rights and privileges do 
not immediately expire; he retains them till his return 
to his sovereign, to whom he is to make a report of his 
mission.” Ib. $. 125. 


Mansfield Ch. J. It has not been clearly proved 
that the Defendant held the office of consul at the time 
of the arrest. The general question is undoubtedly of 
importance ; but it is not necessary t hat the Court should 
come to an} determination upon it at present. The 
office of consul is indeed widely different from that of an 
ambassador ; but still the duties of it’eannot be performed 
by a person in prison. Yet I should have some difficulty 
- in deciding in opposition to Wicquejort, w'ho is an au¬ 
thority of great weight, and without any determination 
upon the question, (for in the case before Lord Talbot there 
was no decision,) that a consul is entitled to this privi¬ 
lege. The words of the statute are “ ambassador or other 
public minister." But ’a consul is certainly not a public 

minister. 
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minister. Let the case stand over till it shall be ascer- 
tained by further evidence whether the appointment, of 
the Defendant has been revoked. 


1808. 

v/w 

Clarks 

«. 

Cretico. 


j Bayleij having now produced an affidavit, by, which it 
appeared that the Defendant had been dismissed from his 
office in the month of December 180G, -■ 

The Rule was discharged. 


Marsh and Another v. Newell. 


Jan. 25. 


J^ EST Serjt. on a former day had obtained a rule nisi 

to cancel the bail-hond which had been given ih this tiabie instru- 

, .. ment, on which 

action, and to stay all further proceedings therein, upon ho n suing, at 

affidavits which stated, that the Plaintiff, on the ISth Jivin^Soticeof 

day of December last, arrested the Defendant upon a note aotion * bf! " 
J ^ does not therc- 

for 820 /. drawn by the Defendant, and payable to the l>y part with 
Plaintiff or bearer ; that the Plaintiff, being iudebted to tiou.* Aud°ifthe 
one Frost , on the 17th of December paid over this note to dc P“ sltal 'y»“ es 
liim ; that Frost still held it, and was duly entitled to strument, the 
hold it, and that he also had arrested die Defendant upon at the instance 

the same instrument. ant^Jtaytihe* 1 " 

proceedings in 

. • the first action. 

JJajley Serjt. now shewed cause on affidavits, which Semi. That 

stated) that the Plaintiff had deposited this note with restrain the d»^ 

Frost , not as a payment in satisfaction pro tanto, but' P° s,tar y ^ rora 

merely as a collateral security, and had at the same time strument, on 

informed him of the action .which was ,thep pending, receiving*^* 

He therefore contended that the Plaintiff had not parted ^snu^then 

pending, must 

he considered as having consented that the first action shall proceed. 
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with his right of action, and was entitled to proceed to 
recover the sum secured by the note. 

Best, contra. *The Plaintiff having parted with the 
note, has lost his right to proceed with the action : but 
even if this be considered on]y as a qualified deposit, 
and that the effect of it is only to suspend the right of 
action, the Plaintiff is not entitled to hold the bail-bond 
in the mean time. 

The Court at first recommended that the note should 
be deposited with the prothonotary, and that the first 
action only should proceed, for the benefit of both 
Plaintiffs ; but Frost was not before the Court to accede 
to this proposal. 

Per Curiam . The Plaintiff could not, after having 
parted with the possession of the note, commence an 
action on it; but as he accompanied his transfer with 
notice of the action which was pending, Frost could not, 
after this notice, be permitted to bring a second action 
against the Defendant; for the circumstances infer his 
consent that the first action should proceed. The Plain¬ 
tiff’s possession of the bail-bond cannot be hurtful to the 
Defendant, provided that he is not liable to subsequent 
arrests. s 



Rule discharged. 
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The King v. The Sheriff of London, in Pea- Jm - 28 - 

cock v. Leigh. 

• 

A vailable writ having issued at the suit of Peacock, re- The Plaintiff 

' , . . ninht proceed 

turnablc in last l\aster term, the sheriff was, on the asrmnst theshc- 

15th of April, ruled to rtturn the writ; but he was not reasonable * 

served with a rule to bring in the, body till the 7th oi ai,d a ^ te , r 

_ J that is dapped, 

November following, at which time tlie Defendant hav- he cannot re- 

ing absconded, and the bail below' having become bank- riff, although b* 

rupts, no bail to the action were put in, and an attach- I'^c/hy iisteu* 

nient issued. 7 lest Serjt. had on a former day obtained a in« to proposals 
. lor a coinpro- 

rule to set it aside. misc made by 

tlie Defendant. 

Selloti Serjt. now' endeavoured to support the attach¬ 
ment upon an affidavit which stated that the Plaintiff 
had during the whole of Easier and T riniti/ terms been 
amused by the Defendant with offers of compromise, 
which eventually proved ineffectual; and that in Easier 
term last the bail were solvent; and he contended that 
the negociatiou w r as no reason why the Plaintiff should 
lose his remedy against the sheriff. 

The Court held, that the negociation did not supersede 
the necessity of proceeding within a reasonable lime 
against the sheriff. If he had been a party to the pro¬ 
posals, the consequence might have been diffeicnt. No 
time had been precisely fixed to limit the sheriffs liabili¬ 
ty, but two terms and a long vacation had in this case 
elapsed before any proceedings \yere had ; and the pre¬ 
sent application was much too late. 

Rule absolute with Costs (a.) 


(") vide Rex v * Sheriff of Surrey, 7 Term JRcjf. 453. 
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1808. 


Jan. 29. 


Lightly v . Clouston. 


The master 
of an appren¬ 
tice, who has 
been seduced 
from his service 
to work tor an¬ 
other person, 
may waive his 
action tor the 
tort, and bring 
un action of in¬ 
debitatus as¬ 
sumpsit- for 
work and la¬ 
bour done by 
hi* apprentice, 
against the per¬ 
son who torti- 
ously employed 
fciin. 


was an action of indebitatus assumpsit “ for work 
“ and labour performed 'tor the Defendant at his 
“ request,- by^ one Thomas Sinclair, the apprentice of the 
Plaintiff legally bound to him by indenture, for a term 
of years at the time of tile work and labour so per- 
" formed existing and unexpired, and to the profits 
u and receipts of whose work and labour the Plaintiff 
** was, as the master of the. said apprentice, by law en- 
tl titled.” The Defendant seduced the apprentice from 
on board the Plaintiff’s ship in Jamaica, and employed 
him as a mariner to assist in navigating his own ship 
from Port Royal home. Thp cause w'as tried at the sit— 


« 


n 


tings after Trinity term last before Mansfield Ch. J. The 
jury found a verdict for the Plaintiff, subject to the opi¬ 
nion of the Court on the following objection, namely, 
that the Plaintiff ought to have declared in a special ac¬ 
tion on the case, and that indebitatus assumpsit would 
not lie. 


Accordingly Best Serjt. having on a former day ob¬ 
tained a rule nisi for setting aside tha verdict and entering 
a nonsuit. 

Shepherd Serjt. liow shewed cause. It has been de¬ 
cided that this declaration is good, in the case of Eades v. 
f andeput , 5 East, 39. which was an action brought ex¬ 
pressly for die wages earned by the Plaintiff’s apprentice, 
who had been improperly impressed, and compelled to 
serve on board a ship of war ; and the Court there held 
that the Plaintiff might recover. Barber v. Denni *, 
1 Salk. 68. The widow of a waterman was held to be 
entitled to two tickets which had been earned by her 

apprentice 
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apprentice during Uis service at sea. In S/nitty v. Hodson , 
4 Term Rep. 217- the Court expressly determined, that 
although trover would have lain for the, goods, yet the 
assignees might affirm the fraudulent contract of the 
bankrupt, and recover the price as upon a sale made by 
themselves. 


1808. 

Lightly 


v. 

Clouston; 


Rest Serjt. contra. The case of Eades v. f'andeput, as 
it is now stated, cannot be law. An action might per¬ 
haps have been maintained in that case to .recover the 
wages in the shape of damages for the tort; but all the 
work and labour which the apprentice there did, must 
have been done for the king; since even the services of 
such servants as are allowed to the captain of a king’s ship 
are wholly gratuitous to him. And if the apprentice 
worked for the king, that action could not be maintained 
against the captain. Mucbealh v. Haldimand , 1 Term 
Rep . 172. Barber v. Dennis was a case of trover, which 
can furnish no authority for this form of action, and it is 
of the less weight because one point which is there re¬ 
ported cannot be law', namely, that it is immaterial whe¬ 
ther the person who performed the service was legally an 
apprentice or not. The analogy drawn from that class 
of cases in which goods have been tortiously taken and 
sold, and the Plaintiffs have been permitted to waive the 
trespass, and sue for the proceeds of the‘sale, as money 
had and received to their use, is not applicable Kere. It 
is of pernicious tendency more largely to extend this 
form of action, in which the Defendant is not apprised 
by the declaration of the nature of the claim that is made 
on him. It is necessary to preserve the distinction be¬ 
tween causes of action wlinJi arise ex delicto , and those 
which arise ex contractu, or there would be ng limits to 
the perversion tha£ would ensue. A cause was tried 
before Eyre C. J. in which the Plaintiff declared (in as¬ 
sumpsit, that the Defendant undertook not to beat him 
VOL. I. | 


m 
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1808. 


•Lightly 


r. 

Cl-OlgTON.' 


in a voyage to the East Indies. Eyre Ch. J. held he 
could not recover. 

Mansfield C. J. It is difficult upon principle to 
distinguish this case from those that have arisen on 
bankruptcies *and executions/' and in which it has been 
held that trover may be converted into an action for 
money had and recieved, to recover the sum produced by 
the sale of the goods. I should much doubt the case of 
Smith v. ILodson , but that I remember a case so long back 
as the time of Lord Chief Justice Eyre in the reign of 
George the second, in which the same thing was held. I 
should have thought it better for the law to have kept 
its course: but it has now been long settled, that in cases 
of sale, if the Plaintiff chuses to sue for the produce of 
that sale, he may do it: and the practice is benefical to 
the Defendant, because a jury may give in damages for 
the tort a much greater sum than the value of the goods. 
In the present case the Defendant wrongfully acquires 
the labour of the apprentice : and the master may biing 
his action for the seduction. But he may also waive his 
right to recover damages for the tort and may say that 
he is entitled to the labour of his apprentice, that he is 
consequently entitled to an equivalent for that labour, 
which has been bestowed in the service of the Defend¬ 
ant. It is not competent for the Defendant to answer, 
that he obtained that labour, not by contract with the 
master, but by wrong ; and that therefore he will not 
pay for it. This case approaches as nearly as possible to 
the case where goods are sold, and the money has found 
its way into the pocket of the Defendant. 


Heath J. So long back as the time of Charles die 
second, it wa3 held that the title tot an office, under an 
adverse possession, might be tried in an action for the fees 
of the office had and received j and Holt Ch. J. held it 

clear 
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clear law, that if a person goes and receives, my rents 
from my tenants, 1 may bring my action against him for * 
money had and received. It is for the benefit of the 
Defendant that this form of action should be allowed to 
prevail, for it admits of a set-off, and deductions, which 
could not be allowed in au atflion framed on the tort. 

Rule discharged. 


Weston v. Emes. j an . 29. 

HTS was an action on a policy of insurance on , Paro, ‘‘ e \ i_ 

1 J uenco ot what 

goods from Surinam to Ijondon, in ship or ships. pa-seJ at the 
At the trial of this cause at thfe sittings after last Trinity ing\ °p«hcy C is 
term, before ]\la ns field C. J. the Defendant proposed to 
prove, that at the time of effecting the policy some of ctfcot of tU« 
the underwriters objected to the risk on ship or ships, pol,cy ’ 
because they had already underwritten policies to a large 
amount on goods by the TVoolton, which was known to 
be in the fleet bound from Surinam to London; where¬ 
upon the broker said, “ [ can bar the Woof ton, for here 
** is my letter of orders this was a letter in which the 
Plaintiffs expressed their wish, that <c as Jheir ship (the 
“ Woolton) could not bring the whole proceeds pf her 
<c cargo, and the captain would of course ship produce 
“ upon other ships, their broker should insure for them 
“ 3000/.-on ship or ships, Surinam to Great Br>tain. ,, 

They added, “ that they thought they should have a 
“ shipment on board the MinervaManrfield C. J. re¬ 
jected this evidence. The Defendant after this conver¬ 
sation subscribed the policy on ship or ships. The Wool- 
ton being lost, the Plaintiffs declared the insurance to be 
on goods by that ship. Verdict for the Plaintiff, 

I 2 
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Vaughan 
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1868. Vaughan Serjt. having obtained a rule nisi for a new 

trial, on the grouu'd that the broker’s evidence ought to 

r. have been received, 

Emes. 

Shejtkerd Serjt. now shewed cause. He insisted on the 
dangerous Situation in which a merchant would be placed 
by the admission of this evidence ; for his only know¬ 
ledge of the terras of the contract of assurance is derived 
from the policy which is put into his hands : if that, 
which persuades him he is secure, because it purports to 
cover his risk, can be explained away by parol testimony, 
he lies wholly at the mercy of the broker. This is no 
latent ambiguity, which may be explained by parole evi¬ 
dence ; nor is it a misrepresentation, as it would have 
been if the broker had said “ there is no such ship as the 
“ fVoolton in the fleet.” * This is a direct contradiction 
of the contfact, just as if a broker effecting by a written 
instrument a sale of goods at oOl. a ton, should whisper 
to the purchaser that he should have theih at 30/. 

Bay ley Seijt., on the same side, was stopped by the 
Court. 

Vaughan Serjt., in support of the rule, contended that 
parole evidence is sometimes admissible to narrow the 
effect of a policy, as in the case of Macdowal v. Fraser , 
Dougl. 860., where an insurance was effected on a ship 
from New York to Philadelphia ,. and it had been falsely 
represented that she was arrived at the Delaware . The 
. effect of this misrepresentation was to narrow the risk to 
such part of the voyage as lay between the Delaware and 
Philadelphia ; yet parole evidence of that misrepresenta¬ 
tion was admitted. This is a misrepresentation. The 
wordy “ i bar tbe fVoolton either mean thkt the Plaintiff 
had no'goods on board the Woolton, and would send the 
goods by the Minerva; or else they are au undertaking 

made 
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made by the Plaintiff, who might alike declare on what 
ship the policy should attach, or on what shrp it should 
not attach, that he would never declare an interest in 
goods by the IVoolIon. In the case of Henkle v. The 
Royal Exchange Insurance Company, I f es. 318. Lord 
Hardtcicke Ch. acknowledged the principle, that a* court 
of equity would order a policy to be altered in confor¬ 
mity to the intention of the parties, even after a loss. 
Nay, at law', there is a case which was cited by Holt 
before Pemberton C. J., where on an insurance from 
Archangel to the Dozens , and thence to Leghorn, with a 
parole agreement that the policy should not attach till a 
certain period, it w'as held the Plaintiff could uot reco¬ 
ver in contravention of the parole agreement. 1 Alar - 
shall, 247. 


1808. 

W*STON 


c. 

Exn; 


The Court intimated that *the case cited could not be 
Jaw, as it is there reported; but expressed their opinion 
that it could not have been so decided, and that there 
must have been some custom of a particular trade, or 
some general practice, as a ship warranted to sail with 
convoy, is entitled, notwithstanding the warranty, to go 
round to Portsmouth without convoy: and after observ¬ 
ing that the letter in question clearly would not autho¬ 
rize the broker to except the Woolton , they determined 
that the evidence could uot be admitted^ without aban¬ 
doning in the case of policies the rule of evidence which 
prevails in all other cases ; and that it wquld be of the 
worst effect if a broker could be permitted to alter a 
policy 1>y parol accounts of what passed when it was ef¬ 
fected. The Court also observed, that Lord Mansfield 
says of misrepresentations, that they must be of a matter 
collateral to the contract j but that this was part of the 
contract. 


I 3 


Rule discharged. 
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1808 . 


Jan. 29. 


If witnesses 
arc absent, and 
their return is 
not immediate¬ 
ly expected, 
the Court will 
not require of 
the Plaintiff a 
peremptory un¬ 
dertaking to 
proceed to tri¬ 
al,as the condi¬ 
tion of disc barg¬ 
ing ait applica¬ 
tion for judg¬ 
ment as iu case 
of a nonsuit. 


Gardner v . Moses. 
Watson v . Moses. 


■ 

J^EST Serjt. having obtained rules for judgment as in 
case of a nonsuit in these causes, in which issue had 
been joined on the 10th Feb. 1807, and the issue eutered 
on the f)th of Nov. last, Shepherd Serjt. shewed for cause, 
that the Plaintiff had been compelled, by the absence of 
material witnesses, to countcrmaud the notice which he 
had given of trial at the Sittings in Michoeftnas term. 
He added, that the Plaintiff had now giyen notice of 
trial for the Sittings after Hilary term, but was yet fear¬ 
ful that his witnesses might not arrive soon enough to 
enable him to proceed to trial ai that time ; for it was 
sworn that one of them was afflicted with the rheuma¬ 
tism, and deprived of the use of his ancles ; and that 
another was a seafaring man, and had been impressed 
while he w'as travelling to London for the purpose of at¬ 
tending the trial of the cause ; and it was consequently 
uncertain when either of them might arrive. 


Best, contra , prayed the Court would at least require 
of the Plaintiff a peremptory undertaking to proceed to 
trial in the course of the next term, and judgment to be 
entered «s of the present term. 


Mansfield C. J. As to the iheumatic man,,there 
can be no peremptory undertaking : as to the seafaring 
man, if he is come, an undertaking is reasonable ; if he 
is not, the giving the undertaking would be of no avail, 
except to beget another application to the Court, for the 
excuse would be admitted. 

jf 

Rule discharged in both causes, without 
a peremptory Undertaking. 



in the Forty-eighth Year of GEORGE III. 


119 


How v. Lacy. 


1808. 
Feb . 1. 


JJMIE Defendant being arrested, put in special bail, 
and gave notice of justification for the first, day of 
Hilary term. The bail not being perfected pursuant to 
notice, the Plaintiff applied to the sheriff for an assign¬ 
ment of the bail-bond, but found that none had been 
taken ; in consequence of which, on the 25th of January 
he sued out a capias against the sheriff. On the 2<3ih 
bail were justified, and the Defendant died on the 27th. 
Best Serjt. having obtained a rule nisi for setting aside the 
allowance of bail, on the authority of Fuller v. Brest, 
7 Term Rep. 10<). because no bail-bond had been taken. 


If the sheriff 
omits to take a 
bail-bond upon 
the arrest, and 
afterwards, 
upon an action 
beiiij; com¬ 
menced against 
him tor an es¬ 
cape, causes 
bail to be per¬ 
fected, the 
Court will or¬ 
der the allow¬ 
ance of hail to 
be set aside, 
tli&t the action 
may proceed. 


Clayton Serjt. now shewed cause. lie endeavoured to 

distinguish this from the case cited, because there the 

bail were not put in within the due time, here they 

were ; and he contended that by excepting, the Plaintiff 

had admitted there were bail in the office, and had waived 

his remedy against the sheriff. 

* 

Best, contra. The bail not being justified in due time, 
the case is as if no bail had been put in. 


The Court assented to this, and added, that according 
to the argument, excepting would make the worst bail in 
the world to be good bail. * 


Rule absolute. 
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1808. 


Feb. 1.' 


. Cove v. Heaton. 


Upon moving 
to change the 
venue into a 
connty pala¬ 
tine, it is neces¬ 
sary to under¬ 
take not to as¬ 
sign error upon 
the want of an 
original. 


B A X LEY Serjt., upon shewing cause against a rule 
nisi, obtained on a former day by Shepherd Serjt. 
for changing the venue from London to Chester, objected 
that the Defendant had omitted to undertake not to 
assign error upon the want of an original. This was an 
action by original, and there is no iilazer for a county 
palatine. 


Per Curiam, When the practice of changing the 
venue to a county palatine was first introduced into this 
Court, it w as usual to give such an undertaking. 

Rule discharged. 


Shepherd, contra* 


Feb. l. 


Thurston v, Thurston. 


If the crown B AYLEY . Serjt. on a former day obtained a rule 
contending mm* to enlarge the time for the sheriff to return a 

an F execution* wr ‘ l °F fi er * f ac * as > u P on the ground, that an extent 
the Court will also had issued at the suit of the crown against the De- 
sherifftoretum fendant’s goods, that the sheriff was not advised which 
of the two executions was entitled to the priority, and 

rigbdydccidhig t ' ,at P°> n t was ™ a due course of investigation in the 
Court of Exchequer. 


the law, but, 
upon applica¬ 
tion, win en¬ 
large the time 
for the raakin 
bis return, 
the Court of 
Exchequer 

shall have decided the point 


Shepherd Serjt., on shewing cause, contended that the 
sheriff ought either to return that an extent had issued. 


if 
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if the case was so, or nulla bona, or such other return as 
the circumstances required. 

Bayley, contra. The Plaintiff ought, as a matter of 
course, to apply in the first instance to the Exchequer ; 
for if the sheriff should jnistake the law, and in con- 
sequence thereof make an incorrect return, and the 
Plaintiff were to commence an action against him, the 
Court of Exchequer would cause the action to be trans¬ 
ferred thither. 

Rule absolute (a.) 
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1808. 


Thurston 


i . 

Thurston. 


(a) Acc. If’ells v. PicHknm, 7 Term llep. 179. 


JFeize v. Thompson. 


Feb. i. 


'HIS was an action brought to recover general ave- If the Plain. 

rage upon a policy on goods, shipped on account of |y ft J I l ' 1 t , a e ; i v | J.j iUt ‘ 

the Plaintiff, from Amsterdam to I.ondon. Upon the S0,1K damages, 

- i * i • . . . , ami thejnrv, 

trial of this cause at u uildhall at the sittings after last bring unable t» 

Trinity term, before Mansfield Ch. J., the Plaintiff « 

proved a sum of 000 guilders to have been paid for a defendant, the 

boat, which was to be apportioned as. general average, Court wiii per* 

but he did not make it sufficiently appear to whjt amount to'enter'a'voN 

the adventure insured was liable to contribute. f or nomi * 

uni damages. 

In order to shew that the voyage, which had its in- A licence from 
.. . , . the king to 7*. 

ception from au enemy s country, was not illegal, the it. to import ia 

Plaintiff produced the king’s licence, which permitted 

** T. Baker and sons, on board six neutral ships, the country, goods 

being (lie pro* 

“ names of which they were unable to set forth, to im- perty of T. B., 

eaunot be »• 

, signed, so as ta 

authorise tlie importation of goods the property of the assignee. 

But quern, if there is a special property remaining in T. B. as general consignee of Uia 
cargo, whether the licence is not then sufficient. . 


** port 
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1808 . 

Fkizk 


r. 

Thompson. 


“ port without molestation, from any port of Holland , 
\ such goods of thcjgorts therein enumerated, being the 
u property of the said Thos. Baker and sons , as might be 
“ specified in their bills of lading. Provided that any 
u who t should claim the benefit of the licence thereby 
“ granted, should take and haye the same, on condition, 
“ that if any question should arise m any of his majesty’s 
“ courts of admiralty or elsewhere, whether such person 
“ had iu ail points conformed thereto, in all cases what- 
u soever the proof should be on the person using that 
“ licence, dr claiming the benefit thereof.” And in the 
margin was written “ Thos. linker and, sons, licence to 
il import.” 1 \aker, who was the ship’s broker, proved 
that licences for all persons on whose behalf he acted 
were constantly taken out iu his own name agreeably to 
this form, which was now universally used : that he ap¬ 
propriated the licence produced, to the ship which brought 
home this cargo, as one of the six which were to be pio- 
tected by it, and that the Plaintiff repaid his proportion 
of the fees paid for obtaining it at the secretary of state’s 
office. B est Serjt., for the Defendant, objected that this 
licence did not specify the names of any persons trading 
under it except of Baker and sons, and therefore did uot 
legalize the adventure of the Plaintiff; and the Chief 
Justice reserved this point. 

The jury being about to pronounce a verdict for the 
Defendant, because they could not ascertain any given 
sum to be the proportion due to the Plaintiff, a nonsuit 
was taken. 


Shepherd Serjt. having obtained a rale nisi to set aside 
the nonsuit and enter a verdict for the Plaintiff, 

Heath J. cited a case of trespass, in which Grose J. 
was of counsel, where no evidence being given of the 
precise amount of the injury sustained, die jury refused 

to 
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to give any damages, and application, the Court or- 
dred a verdict to be entered for the plantiflf, with one 
penny damages. 

Mansfield Ch. J, If the Court can put themselves 
in the place of a jury, a*id say what the a damages shall 
be, which the jury have refused to assess, that case ap¬ 
pears to be rightly decided : and we may here follow the 
precedent which it establishes. 

Rule absolute to enter a verdict for 
the Plaintiff with (id. damages. 

But Best Serjt. having on a subsequent day obtained 
leave to open the rule again on the objection arising upon 
the licence, now shewed cause. The voyage being primd 
facie illegal, it was incumbent on the Plaintiff’ to piove 
its legality. It is not disputed that the crown might 
authorize Baker to make choice of persons or ships which 
should freely trade from any other country to England, 
but the instrument produced is merely a licence to Baker 
for ships carrying his goods. If by virtue of this, he can 
delegate the permission to others, the trade is carried ou 
by persons whom the crown does not know. It may be 
wise and politic to grant a licence to one man, and to 
withhold it from another: the crowu have not here 
trusted Feiie , but Baker. L'pon the terms of the pro¬ 
viso contained in the licence, Fene must provqg.lst, that 
the licence is granted to himself by name? (idly, that the 
goods are his; ami 3dly, that a bill of lading, compre¬ 
hending the cargo in question, has been transmitted to 
liim. If this is not so, one man with one licence may 
shelter the importation of all goods whatsoever. This is 
a legal instrument, and itB construction cannot be con- 
trouled by any slovenly practice that may prevail in the 
city of London . In Dejtis v. Parry, 3 Bos. 4s' Pull. 3. 
the goods were included in the grand bill of lading in¬ 
dorsed 


1808. 



Thompson, 
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Feize 


Thompson. 


dorsed to Bridge and Smithy and so came vrithin the 
terms of the licence, vfhich was granted to themselves or 
their agents, or the bearer of their bills of lading. 


Shepherd and B ay ley Serjts. contrd. This is the con¬ 
stant and ordinary mode in Vvliich licences are now 
granted. The doctrine held in Dejiis v. Parry by Lord 
Alvanley strongly applies here. In that case it was the 
meaning of the licence that Bridge and Smith should be 
the principals, but they were not; for though a general 
bill of lading was sent to them, particular bills of lading 
were also sent to the respective consignees; and the 
Plaintiff never was the bearer of a bill of lading that had 
passed through the hands of Bridge and Smith, or entitled 
them to demand possession of the consignment. On ac¬ 
count of the uniform practice, which prevails, the Court 
will look beyond the letter of the licence. A benefit re¬ 
sults to the country from the importation of these goods; 
and the object is not so much to authorize the individuals 
importing, as to sanction the particular species of com¬ 
modities imported. The validity of this licence is recog¬ 
nized at the custom house, and the goods are there re¬ 
ceived under it, in the nanr.e of Feize. However, if the 
Plaintiff cannot avail himself of this licence, yet as he 
has acted bonaJide, he is entitled to a return of premium. 

Mansfield Ch.J. I have no doubt of the honesty 
of the transaction, the truth of the broker’s testimony, 

the innocence of the Plairtiff, or the prevalence of the 

* 

practice ; nor that goods to an immense amount are au- 
nually imported under such a licence. But to be sure a 
lawyer, or a man of business, looking at this licence, would 
say it was nothing less than a licence to Feize. The 
cases of Furtado v. Rogers, 3 Bos. 191. Lowry v» Bour- 
dieu, Doug. 472. and all the cases for ten years past, are 
conclusive against the return of premium. 


Heath 
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Heath J. The course at the secretary of state’s 
office has been altered siuce 18()jJ ; before which tjme 
the terms of the licences granted were very general ; but 
they now are much confined, whence it appears that 
some incouvenieuce has been found in the former 
practice. 


1808. 


Fstze 

«. 

Thompson. 


ChamB re J. The licence is most explicit notice to 
those who obtain it, that the proof of their conforming 
to it lies on them, and that they must conform in every 
respect. After this can they profess ignorance ? 

Rule discharged. 


On a subsequent day Shepherd Serjt. moved for a new 
trial instead of a nonsuit, upon an affidavit of Baker the 
broker, which suggested, that lie had, according to the 
usual practice of trade, himself received a general bill of 
lading, comprehending the goods in question, but had 
mislaid it, and that he did not doubt of obtaining a du¬ 
plicate from Amsterdam. 

» 

The Court seeing that this was merely a question for 
costs, and being informed that other actions were now 
depending upon the same question in which the fact of 
the bill of lading would appear, directed the judgment 
to be stayed tHl those causes should Jbe determined, the 
Plaintiff undertaking to try them as soon a$ lie should 
obtain the general bill of lading. • 


Rule enlarged. 
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(IN TIIE EXCHEQUEU-CIIAMBEIl ) 
i\b .*>. 'French v. Cook. In Error. 


T HI . S was a writ of error brought upon a judgment 
a judgment at- of the Court of King’s Bench obtained by default in 
'bii/haTT^cn Michaelmas term 1606 : the Plaintiff assigned for special 
assigned for error « t | iat th £rc was no bill bled between the parties in 
Michaelmas term in the said 47th year to warrant the 
declaration and judgment/’and prayed a certiorari, which 
accordingly issued, tested the 6th day of November 1608, 
and the return whereto stated, that “ it did not appear 
* l that any bill was filed of record of Michaelmas term 
41 in the 47th year aforesaid between the parties.” The 
Defendant joined in error, and averred “ that there was 
u a bill filed between the parties aforesaid in the record 
14 aforesaid, as of Michaelmas term in the said 47th year, 
“ to warrant the declaration and judgment aforesaid 
and prayed a certiorari , which accordingly issued, tested 
the 25th of November 1808, and whereto the Chief Jus¬ 
tice returned, “ that a bill was filed of record in the 
“ plea within mentioned, as of the aforesaid Miehaelmas 
“ term in the said 47th year, on the 18<h day of Novem - 
<f berm the 48th year of his Majesty's feign.” 


Ifolroyd for the Plaintiff in error. It is essential that a 
bill or original should be previously filed, to warrant the 
declaration. The Court cannot know whether any bill 
was filed, blit by the returns made to the writs of certio• 
rari. By the return to the first, it appears, that at the 
time otf filing the declaration there was .no bill at all \ 
and by the return to the second, it appears, that there 
is now .no bill which can warrant the proceedings; for 
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it states, that on a day long subsequent to the judgment 
the bill was filed as of a prior term. Where a bill la 
.filed against an attorney in the vacation or where the 
cause of an action which must be brought within a li¬ 
mited time, as for instance, three months, accrues just 
after the end of a term, tbfe Court of King's Bench, in 
order that the action may not be defeated, permits a bill 
to be died, and entitled on the very day, as of another 
term, and regards the very day of filing the bill, and not 
the first day of the term of which it is entitled, as the 
commencement of the action. Waghorne v. Fields , 
5 Term Rep. 173. Dodsu orth v. Bo&en, 5 T. Rep. 325. 
Therefore the very day, and not the term of which it is 
entitled, must in this case also be considered as the time 
of filing the bill. 


127 

1808. 


French 


v. 

Coox. 


Barry for the Defendants in error, was stopped by 


The Court. We know there never is an original: 
there is no reason why a bill should not be filed after 
judgment as well as an original. The case of B arrat v. 
Spraggon , 2 H. Bl. 608. is directly in point. Eyre C. J. 
there said, “ if there is a bill on the file of that term, 
** the Court will not enquire how it came there." 

Judgment affirmed. 
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(IN THE EXCHEQUER-CHAMBER.) 


Feb. 3. ' Daman v. Marhett. In Error. 


The offence 
prohibited by 
tbe Durham 


r jpHIS was a writ of error brought to reverse a judg¬ 
ment of the Court of King’s Bench in an actiou on 


act,:)G. 3 . c. the s i a t. 3 (j, 3 . c. 13. commonly called the Durham 

15. a. 1., is the 

to ting *5 a free- act. The declaration stated, that the Defendant below 
been n ' t wvivc” S ** claimed as a freeman of the town (of Southampton) to 

months admit- « vote a t an election for members to serve in parliament 
ted, and not hat- 1 

in? an;/ other “ for the said town; and claimed a right to vote at the 
^than that °whbck “ said election as a freeman only, he the said Defendant 
u freematfeon- “ uot ^ av * n o been admitted to the freedom of the said 
f erst ; . „ u town twelve calendar months before the first day of 

fence must be “ that election, and did then and there presume to 
thclicciaration. “ give his vote, and did give his vote,” as such free¬ 


man, &c. 


JBurroush for the Plaintiff in error. It is not averred 

. * 

in the declaration that the Defendant had no other right 
to vote than as a freeman. It is a well known rule, that 
in actions on penal statutes the declaration must bring 
the offence within the enacting clause : when any ex¬ 
ception is introduced into the statute by way of subse¬ 
quent proviso, that need not be met by the declaration, 
but it is left to the Defendant to bring himself within 
the exception by his plea. This was decided in Spieres 
v. Parker , 1 Term Rep. 141. In Rex v. Pratten,§ Term 
Rep. 559. the Court held, that as the seventh section, 
which gives the penalty, refers to the fifth, which' con¬ 
tains the exceptions, it was necessary jn a eonviction 
upon the seventh section, to repudiate the exceptions con¬ 
tained in the fifth. The rule, d fortiori, must apply 
here; for the qualification of the prohibition is contained 

in 
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in the very body of the enacting clause. The offence 
described in this act is, where a person gives his vote as d 
freeman only, who possesses no other righj of voting. It 
is no offence against this act, that a man claims, or gives 
his vote, as a freeman only, if he has another right of 
voting; for it is not within the mischief of the act, 
which was the practice. of making numerous freemen 
on the eve of an election, in order to obtain their 
suffrages. 

Dampier, contra, contended that when a man clmses 
to vote in the character of a freeman only, he must stand 
or fall by that claim, and abide by the consequences of 
his choice. The action is given to a common informer, 
a by-stander, whose only knowledge of the voter’s right 
is acquired by hearing the claim which the voter makes 
at the poll, and who can know nothing of the voter’s 
other latent rights or property; It cannot be permitted 
that the voter shall mislead the informer by his conduct. 

The averment therefore, that he claimed to vote as a free¬ 
man only, must be considered as equivalent to an allega¬ 
tion that his right to vote was as a freeman only. The 
Plaintiff’s proposition is much too laige, that nothing 
would be a defence at nisi prius , which is not embraced by 
some averment on the record : for by that rule it would 
be no defence to prove the rights of birth, marriage, or 
servitude, excepted by tbe proviso in s. 2.; sindfe it is 
admitted that they need uot be excluded by the decla¬ 
ration. 

j Per Curiam . The single question in this case turns on 
the true construction of the first clause in the act. The 
Plaintiff objects, that the offence described in that clause 
is, the act of a person voting in the character of freeman, 
when he has not been twelve months admitted to his 
Voi. I. . K * freedom. 
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«. 

Marrett. 


freedom, and has no other right of voting tl^ao that 
which his character of freeman confers; and if the ob¬ 
jection is welj. founded, it is clear that the declaration 
docs not bung the Plaintiff within this description. The 
words* of the clause aie, u that no person claiming as a 
u freeman to vote at any election of members to serve 
u in parliament, where such voter’s right of voting is as a 
<( freeman only, shall be admitted to give his vote at such 
“ election, unless such person shall have been admitted 
" to his freedom twelve calendar months.” This is the 
prohibitory part, and the thing prohibited is that, which 
alone in good sense it could be, the voting of freemen, 
who have no other right of voting than as freemen. Then 
follows the enacting clause; “ And if any person shall 
“ presume to give his vote as a freeman, contrary to the 
true intent and meaning of this act , he shall for every 
a such offence foifeit the sum of 1Q0J.” Upon the true 
construction of this clause, the definition of the offence 
appears to be, the voting as a freeman, not having been 
such for a twelvemonth; and not having any other right 
to vote; and it must be so averred in tbe declaration. 
But it is said that the voter, by claiming to vote in this 
right, repudiates any other right to vote. This is nei¬ 
ther law, nor good sense: a man may have other rights, 
and yet, either by mistake or for other reasons, may vote 
upon the claim of tfeivs right; and it would be very hard 
that he should therefore incur this penalty. 

Judgment reversed. 
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1 >»URY V. DeFONTAINE. 


1808. 


felt. 4 . 


FjpHIS was an action brought to recover the price of a 
horse. Upon the trial of this cause, before Mansfield, 
C. J. at Guildhall at the sittings after last Trinity term, 
it appeared that the Plaintiff, who was a banker by trade, 
had sent his horse to one Hull , who kept a commission 
stable for the sale of horses by auction, for the purpose 
of being sold. The Defendant came on a Sunday to the 
stable, and after having tried the horse for an hour, re¬ 
quested of Hull that he might carry it to shew a Ma¬ 
jor Mackenzie , and that Major Mackenzie might try it. 
Hull told him that the price of the horse at the hammer 
was a hundred guineas ; but if the Defendant would 
bring him back 1001. it woufd suffice. That he must 
either bring XOOl., or return the horse, by two o’clock at 
the faithest. If the Defendant did not return it by two 
o’clock, the horse should be his own. The horse not 
being brought back till eight o’clock, Hull refused to re* 
ceive it, and insisted that the sale was complete at two 
o’clock. The jury found a verdict for the Plaintiff. 
Shepherd Seijt, having obtained a Vule nisi to set aside 
the verdict and enter a nonsuit on two grounds, 1st, 
That there was a supposed variance, which it is imma¬ 
terial to mention, as it was overruled by the Court< and, 
‘ 2dly, That the contract of sale being made otl a Sunday, 
was void, 


A «le Of goods 
made on a Van- 
day, which is 
not made in the 
exeicise of the 
Oi dinary call- 
in? of the ven¬ 
der, or his 
a»ent, is not 
void at com¬ 
mon law. 

Or by the 
stat. 29 Car. 2, 
c. 7. 


ISerjt, notv shewed cause. Nothing in the law of 

this country avoids this sale. The stat. 29 Car. 2. c. 7. 

* 

l. 1. enacts, first, “ That no tradesman, artificer, wark- 
"> man, labourer? or other person whatsoever, shall do or 
•^exercise any worldly labour, business, or work upon the 
f^^prd’s-day.” And the case does not come vt'ilhm the 
' \ K 2 terms 
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terms of this prohibition; secondly, ** that nO person or pet* 
“ sons whatsoever sMall publicly cry, shew forth, or expos* 
u to sale, any <vares, meichandizes, goods, or chattels, 
u whatsoever, upon the Lord’s-day.** The Legislature could 
not hate meant to include under the first blanch of the sta¬ 
tute the employments mentlbned in the second clause^ 
otherwise the second clause would be superfluous; and it is 
observable that the woids in the second part are not, that 
no person shall self, but that no person shall publicly tty, 
&c. These expiessious shew that an act which is not at¬ 
tended with noise and tumult, and likely to disturb the 
public service of the church, and the devotions of others, 
such as a sale in a private room or yard, does not come 
within the prohibition of this statute* It is also manifest 
that the first section cannot be meant to apply to all sorts 
of work or busiuess, otherwise there would have been no 
occasion for the second sectiou relating to drovers and 
hoise-coursers. [ Mansfield C. J. That section goes fur¬ 
ther ; for it prohibits drovers and horse-coursers, which 
word means horse dealers, from coming into their inn 
on a Sunday, and imposes a penalty for that offence.3 
No canon, no opinion to be found in any writers upon 
ecclesiastical law, treats bargains made on the Sanddy as 
illegal. The Jewish law prohibited them, but several of 
the councils have expressly declared that Christians shall 
not judaize. In Comyns v. Btiydr, Cro* EUz. 4S&T it Was 
ruled that “a fair holdeft on a Sunday is Wall ettpngh t # 
“ for although by the statute $7 £Tsn N 6-e*. 5. there n a 
“ penalty inflicted upon tlfe par$$?tbtt self* fltr Jhfet day, 
“ it does not make it to be voidBtfbre the passing 'of 
that statute fairs*were cdtteirt|^'ilo|dey> On H Sunday. 
[Mansfield C. J. ThatWat hedfdvb fairs" Were by pre¬ 
scription, and could bet be held on' any Other daystitaft 
those on which they had been immemorially held p'bfcfl 
that is a very singular statute, for it alters the cOursfe'Wf 
a prescription.] In M Smiley’s case, Cto. Jdo. 'Htffm 

arrest 


t 
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trnjrt q&de Q%a Sunday before the stat. $9 Par. 2.c. 7. 1808. 

«. 6- w#s held good. In Waite v. Tho Hundred of Stok^, 

Oo* Jds. 496% the legality of travelling pn a Sunday is v. 

recognised, and it is laid down “that an arrest on a D LFO?,rAr,E * 


u Sunday, aud other ministerial acts, are good, and that 
** an "original writ, or patent, bearing teste upon the 
u Sunday, are good enough. For the Chancellor may 
u seal writs or patents upon any day.” Yet the grant¬ 
ing of a title or an estate is not legalised as a woik of 
necessity or charity. In Rei v. Biot her ton, 1 Stra. 702. 
an indictment at common law, not concluding sontra 
formant gtatuli, foe selling meat upon a Sunday, was held 
bad upOn demurrer. These cases theu shew, that at 
common law it was lawful to perform on a Sunday any 
act not expressly prohibited. The stat. 1 Jac. 1, c. 22. 
s 28., which enacts that “ no # shoemaker shall shew, to the 
intent to put to sale upon the Sunday, any shoes or boots, 
upon pain of forfeiture for every pair made, sold, shewed, 
or put to sale, 3s. 4d., and the just and full value of the 
same,” furnishes a further argument to shew that such 
acts were not illegal at common law. In tliis case theie 
is also a count < for horses bargained and sold ; and if it 
be illegal publicly to sell, yet nothing piohibits any per¬ 
son to contract on a Sunday, for the sale of goods to be 
delivered oh a subsequent day.* Such a contract is nei¬ 
ther lgbopr,,business# or work, nor is it a H< publicly cry- 

“ mg* showing forth, or exposing to sale.” 

# „ 9 

Shtyhqrd and control. This, sale is pro- 

hlhi,t$F by the stat* ; hot independently of’ 

tbft^.stjrtu^ it is.illegalat common law. Without ex¬ 
a m i nin g whether, a .bargkib made qb a Sunday would be 
whgih is .nevertheless denied* it is sufficient to 
^j^ree that the Plaintiffs case'is, that this is a good sale 
pmt* delivery on the Sunday, and net a bargain and sale. 
h -Thff Statutes contain noticing from which it is to be in- 
• ' K 3 ferred 
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1808 . 


Drury 

t. 

Defontaine. 


CA&ES in HiLA#^#fel^ 

fsyrred that thepe prunes were not inegal^^Jit^bo 
for the aqts 3 Jac. 1., 3 Car. 1. c. 2., and 29 
all impose particular penalties, winch might be designed 
for die better enfencing the common law. The latter 
statute does not merely foibid public sales, but ititlso 
forbids under a penalty the public exposure, and all the 
means which are likely to lead to a sale, in order the 
more effectually to prevent the practice. Several sta¬ 
tutes seem lather to teiognize the illegality of such acta. 
The preamble of 27 11. 7• <-• 5. speaks with reprobation 
of the “ abominable injuries and offences done to A1- 
“ nnglity God, because of fans and markets uj»on high 
" and pnncipal ftasts, and of the people so'specially 
“ withdi awing themselveb and servants from divine Ser- 
“ vice.” The stat. 129 Car. 2* is expressed to be made 
“ lot the bettu observation of the EprdVday.” The 
demunei in Sit a. 702. was peihaps allowed* because the 
ofleuce was not laid in indictment tQtbe ad cohttflytie no~ 
uimentum, and such an act done in a coiner, might 
perhaps not be indictable at common lew; or the selling 
of meat might, it considered independently of the sta¬ 
tutes, be deemed a work of necessity.« The ten Smith 
statutes are all related by St. Paul* Ram. xiii. ^ wjih the 
addition of an eleventh commandment for ( charity. 
Therefore in Christianity as well as jn dddaism, the fcprtji 
commandment T ia retained; and tl$t vtfbich is ce 

against it whan committed by a Jew* Js«ju*lty sgc|t 
when committed by a Cfari*»jeo, * * . * „ 

My BfMVjfeWyM * 04 ,%$iPfr 

»t i*4»" ,*««%<,, . f•. 

work,” 

of the 'Plaintiff, yet ffiyfrpo eihreise 

calling, who is a horseSRr, wd that which js megal**! 



©* GJSORGJS III. 


subject of a leg*} extract in ano¬ 
ther, wbo^opwhis act* and identifies himself with the 
horse-courser. [Mantfitsld Ch, J, By.the fid section, 
a horse-courser is expressly forbidden to travel or go to 
his inn on a Sunday. He necessarily travels from place 
to place in the exercise of his calling : if he may not tra¬ 
vel. does not the act afford an inference that he may not 
sell on a Sunday Part of this transaction Mas the tra¬ 
velling to and fro with the horse in order to exhibit it 
for the purpose of sale. That exhibition was an illegal 
act, end. the illegality cannot be diminished by the sale 
being afterwards effected. No case has been cited, where 
a contract made'on a S unday has been enforced by law. 

' • -jf f A , 

’ ' Cur. adv. vult. 


1808. 


Drury 
‘ "r. 

Defontaing, 


Manshels Cb f J. now delivered the'opinion of the 
Court. 

The bargaining for and selling horses on a Sunday is , 
certainly a very indecent thing, and what no religious 
person would do. But we cannot discover that the law 
has gone so far as to say that every contract made on a 
Sunday shall be void, although under these penal sta¬ 
tutes, if u man in the exercise of his Ordinary calling 
should make 1 a contract on'the Sunddy t that contract 
would be void* It appears that'the horse was notsent 
fo Jfitull for the ptdrpose of private sale/bu^f^the pur¬ 
pose of bcitag*fcoi& ti^ auction* for it--ih^^te^athcred 

by^twa. Th»feMyAJ aag 4»»«ot tell • 
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u soever shall on the Lord's-day apply themselves to the 
# * observation of tile same, by exercising themselves 
“ thereon in the duties of piety and true religion, pub- 
“ hcly and privately which ceitainly is not likely to 
be done by those whose minds aie engaged in making 
bargains and selling horses. ° Lord Coke , 2 Inst. 220. 
cites a Saxon law of King Ethelstan, the latter part of 
which is, Die autem dominico nemo mercaturam facito ; id 
quod si quts eget it, et ipsa inert e, et tnginta praterea solidis 
mulctator; upon which Loid Coke observes, * e Here note^ 
“ by the vva), that no merchandizing should be on the 
“ LordVday.” But it does not appear that the common 
law ever considered those contracts as void which were 
made on a Sunday. In Comym v. Boyer, the Defendant 
pleaded a sale in open fan, but in stating the right to 
hold the fair, he did not except the case of the fair day 
falling on a Sunday , and it w as urged that the plea was 
bad, because a fair held on that day would be illegal, as 
coming within the statute 27 H. 6. c. 5. of fairs and 
maikets. The Court determined that the holding a fait 
on that day would be illegal, but that the contract would 
not be void. The law is since changed, and if any'act is 
forbidden under a penalty, a contract to do it is now held 
void. Hut though that case is not now law, it thews that 
there was nothing in the common law which would avoid 
a sale made on the Sunday, otherwise this mention of the 
statute vtoujdnot hfrte been introduced. The 26 fear. 2. 
Is die o*rf/ statute‘that can possibly apply here. It enacts 
that 4t po perton wfaatsdevfcr, $h*JI do or exerejse any 
** tieir ^rdinary 

* calling' apoh LordW^r^ To $rft)g diis case 
vfithm tboact* we must jprdnouncd that either Drutp or 
Aud ytOK^El widdt^th# ordinary callings Qfx tbelhm- 
dfotfl But the sale pf horses by private contract ^as not 
Drury’s ordinal^ calling, nor'Was it Hulls: his calling 

1 • * 1 i _ 
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was that of a horse-auctioneer, and lie w^g not within 
h» ordinary calling in selling this *horse by private coh- 
tiact; and therefore, although it is to be lamented, the 
sale must be held good, and the 

Rule discharged. 


1808. 

Obiry 

t. 

DsFONTAfNB, 


Gillltt v. Mawmaj*. 


Ft!/. 5 . 


HPHIS cause was tried befoie Mansfield Ch. J. at the A , being in. 

sittings after last Trinity term at Gutldhall. The goo^elong. 
declaration was for work and labour, with the usual *,“* to ?* an 

' dertook to g< t 

counts for money paid, &c. The Defendant pleaded them insured. 

the general issue, and delivered a notice of set-off for mo- effected™? 1 ^* 

ney had and received, &c. and also “ for 3000/. due and ow^nlmc* »** 

payable to the Defendant from the Plaintiff as the m- on propci ty on 

surer of certain goods and chattels, books and papers of but P wiihout’ 

the Defendant, insuied by the Plaintiff for the Deiend- meatTon^o/ 

ant against loss or damage by fire, and which were de- k o<h1s j» 

® ® _ tiust lhepre- 

stroyed by fire whilst they were so insured by the Plain- wnsesvere do 
tiff as aforesaid." The Plaintiff was a printer, and the a^lJ.wciived 
amount of his demand, as proved upon the trial, was 
1819/* One of the items of his charge was, for priotipg, but w, " cb tin 
on account of the Defendant, a translation of the Travels Sortotiusowa 
of Anacharm . The work was neatly complete when a Io xh e co nrt 




is* Cases in Hilary term 


'v 

-j^iioe. 
4 %ufc*rr 
IbtiHui r. 


trade wm ( not entitled to be paid for any part of this 
printing. It was also insisted that the Defendant might 
deduct, upon the set-off, the value of his paper which 
had been consumed upon the Plaintiff’s premises, and 
which tile Plaintiff was bound to insure, as well by bis 
express undertaking, as by the general custqjn of the 
trade. It was proved that the Plaintiff had received 
SOQQl. from the Imperial insurance office, in consequence 
of a loss occasioned by this 'fiie. No policy had been 
Executed, but a deposit was paid by the Plaintiff about a 
month before die accident occurred. There was some 


evidence offered for the purpose of proving that this de¬ 
posit had .been paid partly on account of goods in trust. 
The jury found o verdict for the Plaintiff, damages 1451., 
deducting from hi% whole demand the charge for pirat¬ 
ing the above wqik, and the value of the Defendant’s 
paper which had been consumed. They also found that 
there was no general custom of the trade by which the 
pointer was bound to insure the propeity of his employer 
while it remained on hisr premises, but that the Plaintiff 
in this instance bad rendered himself liable by an express 
undertaking. The Chief Justice was of opinion that the 
loss'occasioned by the omission on the part of the Plaintiff 
- J tt> effect the insurance could not be made the subject of 
p set-off* ,apd permission was accordingly given to the 
Plaintiff to paoye that the vet diet might be increased by 
the^pdditiqp o£ 1105/., the sum which had been deducted 
upon that fljccounft A rule nisi was obtained on a former „ 
day, calling on the Defendant to shew cause why 'the 

jwy «#*£•<* bb.iacKiuiA ta 
1819/., prjsfhy £ i$w trial shonjd not be h*«, between 
the pr.ftie*. * VuvgJ^n in moving for the rule, 

, observed, that hentast to contend,that the Plaintiff Was 
* entitled to be paid /pr the printing, although the whole 
w<wk was Dpt compfej^c 1 


Shepherd 
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Shepherd tttd Lent Serjts., upon shewing cause, weye 
desired by the Court to confine themselves to the ques- Oiuiur' 

tiou of the set-off. They observed, tfiaf the Plaintiff Matt***/ 

had undertaken to insure the property of the Defendant. 

It bad been so found by the jury, and an insurance had, 
in fact, been effected. Considering the evidence in the 
manner the most favoui able for the interests of the De¬ 
fendant, it would appeal that this insurance "fr&d been 
made generally on the property upon the Defendant** 
premises, and without any pai titular specification of the 
articles upon which it was intended that it should attach, 

A pait therefore of this insurance must be considered as 
made on account of the Defendant,-—on account of diet 
property which the Plaintiff had undertaken to insure'; 
and a conespondent proportion of the sum paid by the 
office would thetefore be nloney had and received to the 
use of the Defendant, But it was unnecessary to consi¬ 
der the subject m this light; for evidence Was given 
upon the trial to prove that a part of this insurance was 
made m lespect of ti ust property, which Would clearly 
entitle the Defendant to set off the sum received under 
that head against the Plaintiff’s demand. 

♦ * 

Vaughdn and Onslow Serjts., for the Plaintiff, observed, 
as tp the other point, that by the general rule of law the 
Plaintiff was entitled, under the ciicumstanceg of this 
case, to recover a compensation for his work and labour, 
although no benefit had been derived from it to the 
Defendant* They citedcase of Menetone v. Athawm t 
3 Burr* in suppoft of this ft was trtfh * 

that upon the trial reliance was pWdtf* || thd Defendant 
on a supposed custom of the trade; but th^f evidence 
given in support of tbaf custom was 'hot sufficient to au- 
thoriae"the jury m fining verflldl cbfctiary to thfe ge¬ 

neral law^ UpOn the questioner! Uie set-off thCy were 
stoppt^by the Court. ^ 


Mansfield 
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Mansfieud Ch. J. The evidence, as to the point 
w&ich has been argued by the counsel for the Defend* 
ant, was all upoo one side. The custom of the trade 
was very fully established. It was proved that the prin¬ 
ter* by the general usage, was not entitled to be paid for 
any part of his work until the Whole was completed and 
delivered. This custom is the law of the trade, and, as 
far as it extends, it controls the general law* As to the 
set>ofif, it was proved upon the trial that the Plaintiff’s 
own loss much exceeded the sum which he had recovered 
from the office. The deposit was made in hjs name, and, 
as far as it appeared, in respect of his own property ; it 
was not proved that any part of it was paid for goods in 
trust , or any thing received by the Plaintiff upon that ac¬ 
count. There was no evidence then of money had aqd 
received to the use of the Defendant. The jury indeed 
found that the Plaintiff had undertaken to insure. He 
neglected to fulfil his engagement, in consequence of 
which the .Defendant sustained a considerable loss. But 
this loss canuot be made the subject of a set-off; the 
Defendant must seek his remedy by a distinct action. 


The other Judges concurring, the rule was made ab- 
solute to enter the verdict for 125 If.,’ being the amount 
of the damages found by the jury, increased by the ad- 
difioo of the sufti deducted tinder the set-off, and that 
part of the rule which had for its objecf to increase the 
verdict to 181<&, 

* Was discharge*!. 
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I vat v. Finch and Another. 


1808. 


Feb. 6. 


was an action of trespass, tried before Lord 
Ellenborough C. J. at the last assires for the county 
of Cambridge, for taking three mares, the propel ty of the 
Plaintiff, and converting them to the use of the Defend¬ 
ants. The Defendants justified under a hetiot custom , 
and the only question between the parties was, Whether 
one Alice Watson, the tenant, was possessed of the said 
mates at the time of her death? It was admitted that 
they had formeily been her property, but it was con¬ 
tended that sometime before her death she had transfer¬ 
red them, with the lest of her farming stock, to the 
Plaintiff. For the purpose of proving this transfer, a 
witness was called to speak to a conversation, in which 
Mrs. Watson had stated that she had retired fiom busi¬ 
ness, and given up her farm and stock to her son-in-law, 
the Plaintiff. The Chief Justice inquired whether these 
declarations were accompanied by aey act relative to the 
management of the farm. This being answered in the 
negative, his Lordship was of opinion that the evidence 
could not be received. The jury gave [their virdict for 
the Defendants. A rule nisi having begn obtained ou a 
former day for setting aside the verdict and granting a 
new trial, • 


Upon an is¬ 
sue between A. 
and B., whe¬ 
ther f. died 
possessed of 
certain proper* 
t>, e\ idtnce 
nwj be given 
ot dedaiations 
made by C\ 
that slip had 

assigned the 
pioperty to A 


Lins Serjt» upon shewing cause> contended that the 
evidence was properly rejected. These declarations 
were not offered as explanatory of any act relative either 
to this property, or to the business and management of 
the farm. They were nothing but casual and idle con¬ 
versation. Evidence of such a description was calculated 
rather to mislead than inform; and the admission of it 
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in courts of justice would be attended with the most ma¬ 
nifest inconvenience ai\d danger. 

Sellon Serjt. contrcL was stopped by the Court. 


Mansfield C. J. The evidence ought to have been 
received; though undoubtedly such declarations would 
be entitled to a greater or less degree of attention ac¬ 
cording to the circumstances by which they were accom¬ 
panied. The admission, supposed to have been made by 
Mrs. Watson , was against her own interest. Had this 
been an action between Mrs. Watson and the present 
Plaintiff, her acknowledgment that the property be¬ 
longed to him might clearly have been given in evidence. 
It ought, therefore, to have been received in the present 
instance; because the right of the lord of the manor de¬ 
fended upon her title. 

Per Curiam, Rule absolute. 


jm €, 'pjjg BailiifH, Burgesses, &c. of Tewkesbury v. 

Bricknell. 


* A party in 
pleading may 
prescribe for 
lest than be is 
entitled to 
claim. 


npIIIS jvas an action Upon the case of selling corn by 
**■ sample m*Tewkesbury market, whereby the Plaintiffs 
were deprived of their toll. The declaration stated that 
die Plaintiffs were lawfully possessed of a certain m&rket, 
holdenin Teakesbury^ox the buying andselling of corn and 
grain, and, by reason thereof, of right ought to have a rea¬ 
sonable toll of all com snd grain brought into the said mar% 
ket to be sold, and theratold, not being com or grain sold 
in that market by or to any freeman of the said borough, nor 
the corn or grain of any tj^fher person or pefsona legally 

qgempt 
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exempt from the payment of such toll. The cause was 
tried before Macdonald C. B., at the last assizes for the 
county of Gloucester, It appeared in evidence that com 
sold by a freeman was exempt from the payment of toll, 
but that this exemption did not extend to corn sold to a 
freeman. It was contested, therefore, on the part of 
the Defendant, that there was a material variance be¬ 
tween the right, as proved by the witnesses, and the pre¬ 
scription stated in the declaration; and the Chief Baron 
being of that opinion, the Plaintiffs were nonsuited. 


1808. 


The Bailiffij&c 

Tewkbsbukt 

«. 

Bricxmell. 


Williams Serjt., on a former day, obtained a rule nisi 
for setting aside the nonsuit and granting a new dial. 
In moving for the rule, he observed, that it was no ob¬ 
jection to a party’s right to recover that he had prescribed 
for less than he was entitled to demand. That was the 
case in the present instance. It appeared that the ex¬ 
ception had been stated too extensively, and the pre¬ 
scription, as laid in the declaration, was therefore ren¬ 
dered narrower than the Plaintiffs’ right. In the case of . 
Hush wood v. BondyCro. JEUiz.7 c 22,, the Plaintiff prescribed 
for common for one hundred sheep. The jury found a 
right for one hundred sheep, and six cows, and the Court 
held that the Plaintiff had not failed in his prescription. 
In Bruges v. S earle and Another, Carth. 219* f a), which 
was a prescription for common of pasture for all the 
Plaintiff’s sheep levant and couchant on his tenement in 
JEdisborough t the jury retained a special verdict that the 
Plaintiff had “ common, as well for all other cattle le¬ 
vant ‘and couchant on his tenement? as for sheep.” It 
Was objected that the verdict did not maintain the pre¬ 
scription ; for that a prescription was an entire thing, 
end could not be divided. But die Court observed,‘that 
11 the finding by the jury that the Plaintiff had common 

t* 

(a) See also l Shew. 347.- At Mod. 89. S. C. 

’ » t ' • 
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for other cattle did not falsify his prescription, but might 
stand well with it.” 'And many other cases might be 
cited to the same effect (a.) 


r. 

Brickacm,. 


Rest* Serjt., who appeared on this day for the Plaintiffs, 
upon being asked by the Court whether the nonsuit 
could be sustained, observed that a prescription was evi- 
dence of a grant, and that, if in the case last cited the 
prescription had been pleaded as a grant, the variance 
would have been fatal. There was no reason why it 
should not be equally so in the present instance. The 
only difference between the two cases was iu the manner 
of proof. lie admitted, however, that lie had not been 
able to find any decision in his favour. 


The Court. All the authorities arc the other way. 

Rule absolute. 

(a) See Minks v. Clerk, V Lev. c Jo2. Johnson v. Thorotrgood , 1 Bruu. nl. 
\77. Hob. 61. 


Cruttenden v, Bourbell and. Mary Anne 

i<tb. 6. 

his Wife. 


The notarial 
certificate re¬ 
quired in the 
case of a fine 
acknowledged 
in a foreign 
country, must 
be under teal ; 
a defect in thu 
pogpcular can¬ 
not be supplied 
by proofof the 
band-writing of 
the cognizors. 

r 


J^J~ENRY Count Bourbell , and Mary Anne his wife, 
the conusors of this fine, were resident in Fra*tce t 
and the acknowledgment was taken before commissioners 
in that country. The affidavit of the due taking and 
acknowledging the fine purported to be sworn before 
Mercher d'Haussey, who was described as Mayor of the 
City of Neufchatel, in the department of the Lower Berne, 
and it was subscribed with his name. A certificate that 
the said Mercher <f Haussey was Mayor of the City of 
Neufchatelj signed by two persons who stated themselves 

to 
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to be “ public notaries of the Emperor Napoleon the 
Great, resident in the city of Neufchatel in the" empire of 
France ” was indorsed on the affidavit; blit no notarial 
seal was annexed. An affidavit, sworn in this country, 
was also produced, for the purpose of verifying the sig¬ 
nature of the cogmzors. An application had been made 
to a Judge at Chambers for his allocatur ; but,the certifi¬ 
cate not being under seal, which was required by the 
practice of the Court in the case of hues acknowledged 
ffilbad, it was refused. 


1808. 

Cruttbndeit 

r. 

Bounasr. 


Fay ley Serjt. now moved* that the fine might pass. 
He observed that it was not unusual upon the continent 
for a notary to be without a seal of office. An instance 
of that kind had recently come before the Court; and 
in such a Case it was impossible to comply with the ge¬ 
neral rule. [Mansfield C. J. Is there any affidavit to 
satisfy the Court that no public seal is made use of by 
the notaries at Neufchatel ?J There is no affidavit? of 
that fact ; but it may be presumed ; because it is pro¬ 
bable that this certificate is in the usual form. In this 

/ • 

case also there is an affidavit that the signatures to the 
acknowledgment are in the hand-writing of the cog- 
iiizors. 


The Court. That will not supply, the defect. There 
is no rule of Court expressly applying to # the case of 
fines levied by persons resident abroad; but the rule 
relative to recoveries suffered by persons under these cir¬ 
cumstances, has always been held to extend to the case 
of fines. By that rule, (Hilary term 14 Geo. 3.) it is 
ordered, that a if the party or parties shall be in Ire - 
<f Idrid, or in any other parts beyond the seas, then the 
“ affidavit or affidavits shall be made by one of the 
(l commissioners* who hath taken the acknowledgment 
of such warrant or warrants of attorney, and shall 
, Yql. I. JL “ be 
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" be sworn, either before some person duly authorized 
u to take affidavits in this court, or before some ma- 
“ gistrate of the place where such acknowledgment shall 
“ be taken, having authority to administer an oath, and 
“ in the presence of a public notary / which notary shall 
“ also certify in writing ifnder his hand and seal, as 
* e well the due administering of the said oath, as also 
u the name, signature, and office of the magistrate ad- 
u ministering the same.” In this case the certificate is 
not under seal ; neither is it stated that the notary 'flUs 
present when the oath Mas taken, or that the mayor of 
Tfcufchalel had authority to administer an oath. There 
is also another objection. It appears that one of the 
cognizars is an alien enemy ; he subscribes himself Henry 
Couut Bourbel; the name and title are Trench , and he 
is resident in the dominions of Trance. 


Bayfcy Scrjt. took nothing by his motion. 


Tib. Spilsbury v. Micklethwaite. 

If,at acoun* rg^JJIS V vas an action for an assault, battery, and false 
try court held ^ J 

for the election imprisonment. The Defendant pleaded, 1st, Not 
the^shire)afree- guilty; and Silly, as to all the charges except the bat- 
riipt°th"pro- tery, u that before, and at the time when, &c. an elec- 

copdin^s, by 
making a great 

noise and disturbance, the sheriff may order him to be taken into custody, and carried 
before a justice of the peace. It ie sufficient in a plea of justification, to an action for 
an assauit and false imprisonment, brought against the sheriff under the above circum¬ 
stances-, to state “ Uiat the Plaintiff made a great noise and disturbance at tbc election, 
and then and there obstructed and molested the Defendant in the exeention of liis 
duty,” without stating that he thereby obstructed and molested him, 

If a plea of justification consist of two facts, each of which would, when separately 
pleaded, amount to a good defence, it will sufficiently support the justification if one tif 
these facts be found by the jury. 
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tion was lawfully l»ad at Lex'es in the county of Sussex 
of two knights of the said county to.serve in parliament) 
as knights of the said county of Sussex i at which said 
election he the Defendant, being then sheriff of the said 
county of Sussex, then and there presided; and because 
the Plaintiff, at the said tinip when, &c., at the said elec¬ 
tion, threatened to assault him the Defendant, and then 
and there did actually assault him, so being such sheriff, 
and then and there made a great noise and disturbance at 
the said election, and then and there obstructed and mo¬ 
lested the Defendant, as such sheriff in the execution of 
his duty at such election, he the said Defendant thereupon 
at the said tune when, 8tc., charged one IVi Hi am Mills, 
being then and there one of the headboronghs of Le&'cs 
aforesaid, to take the care and custody of the Plaintiff, in 
order to carry him before Thomas Partington esquire, 
then and theie being one of his Majesty’s justices of the 
peace, assigned, &c. for the said county, in order that the 
Plaintiff might be dealt with according to law,” &c. 
Replication, De injuria sud propria , The cause was 

tried before Mansjield Ch. J. at the last assizes for the 
county of Sussex . 

The jury found that the Plaintiff, who was a free¬ 
holder of the county, did not assault the Defendant as 
alleged in the plea; but they were of opinion that all 
the other facts contained in the plea were.provcd. Upon 
this, at the recommendation of the Chief Justice, a ver¬ 
dict was taken for the Plaintiff, damages tyne shilling; 
and permission was given to the Defendant to move that 
it might be set aside and a nonsuit entered. Accordingly 
a rule nisi for that purpose having been obtained in Mi* 
chUelmas term, 



TH WAITE. 


Best and Bayley Serjts. now shewed cause. The assault 
stated in the plea has been disaffirmed by the jury, al¬ 
though they have found the rest of the facts in favour of 

L 2 the 
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the Defendant. Admitting however that these facts 
would, if pleaded by themselves, have amounted to a 
justification, still the Plaintiff in this case will be entitled 
to retain liis verdict. It is a rule of pleading that two 
defences cannot be included in the same plea. It is true 
that a plea may consist of Several facts, but they must 
constitute only one defence. The plea is put in issue, 
not in parts, but as one entire justification. If a mate¬ 
rial part be disproved, the whole defence fails ; for the 
jury are to find the substance of the issue, that is, of the 
whole issue joined between the parties; and in this case 
the assault, which is the most material fact contained in 
this plea, has been directly found in the negative. 
But supposing that the facts which the jury have found * 
had been pleaded by themselves, they would not have 
amounted to a justification. , This is the case of an arrest 
without a warrant, in order to justify which, the Plain¬ 
tiff must have been guilty of a breach of the peace,or of 
some indictable offence ; for the authority of the sheriff 
in this respect is not greater than that of a constable. 
The offence also should be charged in the plea with as 
much precision as in an indictment. The Defendant 
alleges that the Plaintiff obstructed and molested him in 
the execution of his duty. But it is not stated how he 
obstructed and molested him. In an indictment for ob¬ 
taining money *by false pretences, the false pretences 
must bfe particularly set forth upon the record. Rex v. 
Mason , 2 Term Rep. 581. It is stated iud^ed that the 
Plaintiff made a great noise and disturbance at the elec¬ 
tion, and then and there obstructed and molested the 
Defendant, &C .; but it is not alleged that he therebyob* 
b true ted him. Every plea is to be taken most Strongly 
agaiust the pleader ; and in this case the Plaintiff is en» 
titled to avail himself of every objection to the plea, 
which might have been made upon special demurrer j, 
because the Defendant, by inserting the assault in- his 

i plea, 
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plea, lias deprived tlie Plaintiff of the .opportunity of de* 
murring. The general question is important, since if 
a contest had taken place, and death had ensued, the 
question of murder would have depended upon the le¬ 
gality or illegality of the arrest. 

Shepherd Serjt. contra was stopped by the Court. 

Ma nsfield Ch. J. If a plea of justification to an ac¬ 
tion of this nature consist of two facts, each of which 
would, when separately pleaded, amount to a good de¬ 
fence, it will sufficiently support the justification, if one 
of these facts be found by the jury. The only question 
then to be considered is, whether that part of the plea 
which the jury have affirmed, would alone constitute a 
defence to the charge to which it is here pleaded. It 
amounts in substance to this; that, at the time when the 
trespass was committed, the Defendant was sheriff of the 
county of Sussex , and in that character was presiding at 
the election of knights of the shire to serve for the 
county in parliament; that the Plaintiff made a great 
noise and disturbance at the election, and molested aud 
obstructed him in the execution of his duty, upon which 
he ordered a constable to take the Plaintiff into custody, 
and to carry him before a justice of the peace, &c. It 
is impossible that any person upon reading this part of 
the plea, can entertain a doubt, whether the sentence, 
interpreted according to its natural import and construc¬ 
tion, sufficiently expresses that the obstruction was by 
means of the noise. Neither is it easy to conceive how 
the Plaintiff could have made a great noise and disturb¬ 
ance upon this occasion, without obstructing the De¬ 
fendant in the discharge of his duty; and as to the na¬ 
ture of the noise itself, that does not admit of particular 
description. The question then resolves itself -info this, 
. whether the conduct of the Plaintiff in making a great 
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tioise and* disturbance at the election, and, by means of* 
that noise and disturbance, obstructing and molesting the 
sheriff in thq, execution of his duty, was sufficient to 
justify, the .Defendant in the measure which he pursued- 
I am surprized that this question should be seriously 
argued. At the time when the trespass was committed, 
the Defendant was presiding at the county court. He 
was engaged in the discharge of a most important duty, 
a part of which consists in the administration of oaths, 
and in deciding upon the qualifications of the electors. 
The conduct of the Plaintiff in disturbing the older and 
proceedings of the court, would have justified the,, inter¬ 
position, not only of the sheriff, but of any of the 
freeholders, who are the judges of that court, or, per¬ 
haps, of any other individual; for every man is in¬ 
terested in the due election of representatives to parlia¬ 
ment. But it is said that the sheriff* has no authority to 
commit, lfe certainly has no authority to commit as a 
magistrate; nor did he in this case commit the Defend' 
ant. The extent and uature of the powers appertaining to 
the office of sheriff* are objects entirely foreign from the 
present inquiry. It is sufficient in this instance to ob¬ 
serve that it was the duty of the sheriff* to preserve order 
and deceucy. The proceedings of the court were inter¬ 
rupted by the* turbulent conduct of the Plaintiff'; the 
Defendant was bound by his situation to prevent the con¬ 
tinuance of* this interruption, and he could not have 
adopted a better mode for that purpose, than by ordering 
the Plaintiff to be carried before a magistrate,*to give 
security for his good behaviour. It has been objected 
that the facts found by the jury do not amount to any 
offence. Has the law of England then been so anxious 
to preserve the purity and freedom of election, upon 
which flie rights and liberties of the people depend ? has 
it established various forms and regulations for this pur¬ 
pose, and shall it be said that it is no offence to defeat 

these 
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these provisions, and to render them nugatory and vain ? 
Is it no offence to interrupt the exercise of those powers 
which have been entrusted with this view to the sheriff; 
to annul so many legislative provisions ; to deprive the 
country of the benefit of a system so anxiously esta¬ 
blished ; and to attack the most valuable rights and pri¬ 
vileges of the people of Mngland ? What should we say 
of those laws which we are so much accustomed to extol> 
if conduct of such a description could be pursued with 
impunity ? This is a question upon which I cannot briug 
myself to entertain a moment’s doubt. The Plaintiff was 
guilty of a serious offence against public order; he was 
guilty of a breach of the peace, for which he might have 
been punished by indictment. Ilis conduct was such as 
to call for immediate interposition. The Defendant was 
not only justified in what s he did, but it was his duty to 
adopt means, (and what better could have been chosen ?) 
to prevent the Plaintiff from continuing to interrupt the 
proceedings of the court. 

Rule absolute. 
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Prentice v. Reed, Feb. 9 . 

T HE facts of this case were as follow : An tinex" u P on a refe_ 

• mice at nisi 

pired term of years m a farm, aud the stock there- prim, an arbi- 

011, belonging to one Asplht, being taken under a fieri Iward a great¬ 
er tain than 
that for which 

the verdict is taken. But if he awards a greater sum than the amount of the verdict, 
and judgment is entered for the whole, and it appears that a part of the sum is covered 
by a countervailing demand which never was a subject of dispute, so that only a balance, 
less plan the amount of the verdict, is ultimately to be paid over, the Court will reduce 
the judgment t« the amount of the verdict, and grant execution for the sum really 
due. 

Where an arbitrator has power to order what he should think fit to be done by either of 
the parties respecting the matters in dispute, quart whether he might not direct them 
to consent to an application to the Court for eulaiftiug the damages given by the 
verdict ? 

L 4 facias 
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facias at the.suit of Steonard and Jtyland, and exposed to 
side by auction, Asplin authorized the auctioneer to sell 
at the same tinje all the growing crops, land sown, fal¬ 
lows, and effects which lie had on the premises, to be 
taken at a valuation by the purchaser of the lease, and 
the lease was sold upon condition that the purchaser 
should be approved by the landlord. The sum produced 
by the sale of the lease and a part of the stock, not in¬ 
cluding a stack of clover hay, which was then on the 
premises, and the growing crops and fallows, proved 
sufficient to satisfy this execution. The Plaintiff was 
declared the purchaser of the lease, he took an assign¬ 
ment of the term from the sheriff, and entered on the 
farm, exclusive of the growing crops and fallows. After 
this he applied to the auctioneer to have the crops and 
other effects valued, but was refused, on the ground that 
the landlord’s consent to the assignment of the lease had 
not beeu yet obtained; the landlord shortly after granted 
him a new lease for ’the residue of Asptbis terra, after 
which, but before the growing crops and effects had been 
valued or paid for, a fieri facias issued against Asplin ’» 
goods at the suit of one funder zee, directed to the De- 
fendaut, who was then tire sheriff of Esse. r, under which 
the Defendant seized the stack of clover and the crops 
then growing on the farm, and sold them for 495/., 
which he received, and before the return of the writ 
took a second crop of clover, value 100/., which had 
grown subsequently to the dates of the assignment and 
uefr lease, and to the taking of the first growing cfops ; 
the Defendant, during his possession, obstructed the 
Plaintiff in the occupation of his farm, and thereby oc¬ 
casioned him to sustain other losses to the amount of 20/. 
Soon after the Defendant had taken possesion, the grow¬ 
ing crops, &c. were valued in pursuance of the condi¬ 
tions of sale, at the sum of 344/. 1 5s. 3d. The Plain- 
tiff having brought an action of trespass against the De¬ 
fendant, for taking the goods and crops under the second 

feri 
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fieri facias; the cause came on for trial at the Chelmsford 
summer assizes 1806, before Macdonald C. B. Asplin 
had before that time commenced an notion against the 
Plaintiff for the value of the crops; and V r inderzee being 
desirous to obtain the fruits of his judgment by ‘getting 
possession of the sum whlfch Asplin might recover from 
the Plaintiff, and which, if paid over to Asplin, could not 
be taken in execution, The parties, at the particular 
request of Vanderzec, consented to refer the cause, and 
the terms mentioned in the order of nisi prius were as 
follow: 

The Defendant undertaking that an indemnity should 
he given, to the arbitrator’s satisfaction, to save the Plain¬ 
tiff harmless from the present and any other suit by Asp¬ 
lin for the price of the crops and other articles taken 
under Fanderzee’s execution, it was ordered that a verdict 
should be entered for the Plaintiff, damages 500/., subject 
to the award of the arbitrator, who was thereby empowered 
to direct that a verdict should be entered for the Plaintiff\ or 
Defendant , as he should think proper, and also to settle all 
matters in difference between the parties, and to order and 
determine what he should think Jit to be done by either of 
them respecting the matters in dispute ) and if he should be 
of opinion that Vunderzee had no right to seize the crops 
and other articles, Vanderzee should notwithstanding be 
at liberty to retain the amount of the price which the 
Plaintiff was to have paid to Asplin for the same ;*but the 
value of them beyond {that price, and the damage sus¬ 
tained,, if any, was to be paid to the Plaintiff: and by the 
same order,' after reciting that a valuation of the .same 
crops and other articles had been made between Asplin 
and the Plaintiff, the arbitrator was empowered to direct, 
that iu case Asplin should recover more from the Plaintiff 
than the amount bf such valuation, the difference should 
be repaid by the Plaintiff to the Defendant’s attorney, 
out of the money, if any, that should be awarded to the 
Plaintiff. 


The 
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The arbitrator made his award, and therein reciting 
^hal the Defendant had given to the Plaintiff the indem¬ 
nity agreed on, and declaring his opinion that the crops 
and stack of clover did pass to the Plaintiff by the auc¬ 
tioneer’s sale, awarded, that the Defendant was indebted 
to the Plaintiff, for the crops and clover hay, in 495/.; 
for the second crop of clover, in 100/.; and for damages 
occasioned by the obstructions <to his occupation, in 20/. 
And that on the whole there teas due and owingfrom the 
Defendant to the Plaint iff (i 15/.,and that the verdict which 
had been entered for the Plaintiff for 500/. should be altered 
to 615/. And the arbitrator, further reciting that Asplin 
had as yet recovered no money from the Plaintiff, de¬ 
clared he was unable to direct any specific sum of money 
to be repaid by the Plaintiff to the Defendant’s attorney 
out of the money awarded to the Plaintiff, but awarded, 
that if Asplin should recover more than thfi amount of 
the aforesaid valuation, then the Plaintiff should repay to 
the Defendant’s attorney such difference out of the mo¬ 
ney thereby awarded to him. 

The associate altered the postea to 615/., and delivered 
it'to the Plaintiff, who thereupon entered up judgment 
for the sum of 615/, damages. 

4 

Vaughan Seijt. had on a former day obtained a rule 
nisi that the judgment might be reduced to the sum of 
500/., a c iid that upon payment to the Plaintiff of 155/. 
4s. Qd. f being the residue of the said 500/., after deduct¬ 
ing the sum of 344/. 15s. 3d., which, as the rule stated* 
bad already been paid to Asplin in pursuance of the said 
order of nisi prius and award, satisfaction might be en¬ 
tered up on the judgment, and the abovementioned 
bond of indemnity executed by the Defendant might be 
given, up to the Plaintiff to be cancelled. 


Shepherd and Baylcy Serjts. now shewed cause. Al¬ 
though it* should be admitted that an arbitrator in gene- 

4ral 
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ml cannot award a greater sum than the dsftnages foiled 
by the verdict, the present case is very distinguishable 
from that of Bonner v. Charlton , 5 East,' 139- where that 
point was decided. The terms of the submission here 
clearly shew, that if the Plaintiff, by the direction of the 
arbitrator, had in terms applied to the Court to enlarge 
the verdict, unless he sought to receive upon the close of 
the transaction a greater sum than 5001., the Defendant 
could not have opposed the motion. The award may be 
considered as virtually being a direction of the arbitrator 
to that effect. The intent of the submission was, first to 
ascertain the whole amount of tl»e injury sustained by the 
Plaintiff. If it had happened that the Plaintiff had pre¬ 
viously paid Asplin for the crops he had bought, he would 
have been entitled to receive the whole of that amount. 
Next it was intended to ascertain the amount of the mo¬ 
ney due from the Plaintiff to Asplin, who was then suing 
for the price of the crops, in order that Fanderzce , the 
real Deferdaut, for Reed is only nominally Defendant, 
might be permitted to retain that sum out of the damages 
to be recovered against himself, and might be required 
to pay over to the Plaintiff the residue only ; and because 
there was a growing crop, which was daily increasing iu 
value, and it was thought doubtful whether Asplin could 
not shew his property therein to have continued beyond 
the time of making the valuation, whereby he would 
have entitled himself to recover more than 344/. 15s. 3d., 
it was agreed, that in order fully to countervail the in- 
demfiity given by the Defendant to the Plaintiff, the De¬ 
fendant should be at liberty to deduct from the whole 
amount of the damages sustained by the Plaintiff, not the 
sum of 344/. 1 5s. 3d. only, but also the excess,'if pay, 
by which the damages to be recovered by Asplin against 
the Plaintiff should exceed that valuation. The only 
sum then which Fanderzee was to pay to, the Plaintiff, 
was the excess of the whole value of the crop! above the 
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sum to be recovered by Asplin. He undertakes to sustain 
the consequences of Asplin'a action, upon condition that 
he should be in all events discharged from paying to the 
Plaintiff a sum of money equal to that which Asplin 
might recover from the crops, and should pay over to the 
Plaintiff the balance only: from the former sum he was 
wholly released therefore by a matter paramount to the 
award, the prior agreement recited by the submission : 
that surto never was made a subject of dispute between 
the parties ; and it is clear that it ought to form no part 
of the damages to be recovered in this actiou, and that 
consequently it. ought never to have been included in the 
award. If, upon a reference of all matters in difference, 
the Plaintiff should prove a debt of 1000/., and the De¬ 
fendant should establish a set-off for COO/., a verdict for 
500/. would enable the arbitrator to do complete justice. 
The whole obscurity in this case arises from the circum¬ 
stance thaf*the arbitrator has in form awarded 615/., 
when he ought to have awarded 270/. 4s. 9d. only : he 
lias included in the damages the 344/. 15s. 3d. f instead 
of leaving out that sum as he ought to have done. . £f a 
verdict had been found in blank, for such sum as the ar¬ 
bitrator should award to be due, it would have been 
filled up, not with 615/., but with 270/. 4s. 9d. only. 
In Bonner v. Charlton no facts Appeared to discoyer 
the ground of the*a\vard, but' here the Court can distin¬ 
guish the ftompotent parts of the sum which the award 
purports to give, and therefore has the means of recti¬ 
fying the mistake. If the award and judgment, are 
wrong, they are wrong in form only. The arbitrator 
has not in effect given more than 500/., and the Court 
will permit the judgment to be amended by altering it 
from 615/. to the sum of 500/., for which the verdict 
was originally given. 

V ' 

'■* Vaughan 
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Vaughan Serjt. contrd. The question is. not whether 
a good award might have been made, which would have 
effectuated the intention of. the arbitrator without ex¬ 
ceeding the limits of the verdict. He clearly might have 
made his award for the balance ; but he has not done it. 
The question is, whether the arbitrator had authority to 
enlarge the verdict to 6151. Not only is it impossible to 
sustain that position, but even if the arbitrator had di¬ 
rected an application to the Court for the verdict to be 
enlarged to 615/., the Court would have had no power 
to grant it: for the verdict is of the finding of the jury, 
whose exclusive province it is.to assess damages. But the 
verdict is the foundation of all the arbitrator’s autho¬ 
rity. As lie has exceeded then the limits of his authori¬ 
ty, the aw'ard is bad in toto: and the Court will either 
presently dispose of it according to its legality, or at least 
will send the case to be re-considered by a jury. 

* 

Mansfield C. J. I am by no means clear that tha 
arbitrator might not have directed that an application 
should be made to the Court to enlarge the verdict to 
()15/?, and that the Defendant should consent. It is 
possible that a case may arise, in which the amount, of 
the nominal damages in the verdict on an order of re¬ 
ference may be material, but in most cases it is wholly 
immaterial, as it is here: the Defendant does not ven¬ 
ture to swear that he thought it important to limit his 
damages to 500/. It is urged that this is the finding of 
the jury, but that is mere form; it is in substance an 
agreement between the parties. The jury have in fact 
no concern with the matter. The amoutit is fixed by 
tbe counsel engaged in the cause, who, upon agreeing to 
refer, usually take a verdict for the damages laid in the 
declaration; here the Plaintiff has not indeed that, 
but he certainly meant to take damages sufficiently large- 
to cover the sum he was entitled to receive * which waa 
much less than 500/.; and he thought that in taking a 
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verdict for that amount, lie was secure. It is impossible 
this should have beeu any other than a mere mistake. 
This was not a Reference of the cause for the mere pur¬ 
pose of settling the amount of the damages, but it was 
agreed JLliat the arbitrator might direct a verdict for the 
Plaiutiff or the Defendant: the order also iucluled a 
reference of all matters in difference, and the submission 
recites the agreement between the parties that Vanderzee 
should retain the 344 1. 15s. Sd., and that only the value 
beyond the full price of the crops should be paid to the 
Plaintiff. It was meant that the verdict should stand 
as a security for the PlaintifFs receiving the sum, to 
which he was in justice entitled. If the sum to be paid 
to Asplin had been finally ascestained at the time of the 
submission, there would have been no difficulty in the 
case. It w'as not at that time so ascertained, therefore 
it could not be deducted in figures: but that makes no 
difference*! I would not overturn the case of Bonner v. 
Charlton. If this is an award that the Defendant shall 
pay more than 500/., it is a bad award. 

Heath J. Very special and large powers are- here 
given. • 

Cur. adv. vult, 

Manstield Ch. J. now delivered the opinion of the 
Court. «. 

After going very fully into the circumstances of the 
case; he observed, that no affidavit had been made 
for the purpose of impeaching the award, nor were any 
of the facts disputed. No complaint was made by the 
Defendant of any injustice done by the arbitrator, but 
he complained of the terms of the award, and desire^ 
that the judgment might be entered up for 5001 . only, 
and that the sum of 344 1 . 1 5s. Sd, might be deducted, 
not from the 615/., but from the 500/. That would be' 
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a gross fraud; but in point of form the Defendant was 
„ right; and therefore the Court directed that the judg¬ 
ment should be altered to the sum of 300/. damages 
only, but that the Plaintiff should be at liberty to sue 
out execution for 270/. 4s. 9ct the sum which re¬ 
mained alter deducting 344/. 15s. 3d. from 615/. 


1808. 


Pne tics 


v. 

Rekd. 


I'aghan observed, that the judgment of the Court 
did not coincide with the terms of his rule, and elected 
to have it 

Discharged Vith Costs. 


Ben/ley then moved, on behalf of the Plaintiff, that he 
might be at liberty to amend his judgment in the terms 
suggested by the Court, which was granted condition¬ 
ally upon his filing a proper affidavit of the circum¬ 
stances. 


The King v. The Sheriff of Surry, 

In a Cause of Brewer v. Clarke. Fei - 9 . 

T H * Defendant’s bail having been rejected, the A cognovit 

Defendant, on the night when the Mile requiring the conditioned for 
’ payment bv iu- 

sheriff to return the body expired, gave to the.Plaintiff, staUnent* du- 

without any notice to the sheriff, a cognovit for payment Storiff* **** 
of the debts and costs by instalments, with a condition, 
that upon failure of payment, the Plaintiff might either 
enter up judgment and sue out execution forthwith, for 
all the then remaining instalments, or should be at liberty 
to move for an attachment against the sheriff; it being 
especially agreed, time such right .of moving for an at¬ 
tachment should remain in the Plaintiff, as a security in 

• case 
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case default should be made on the payment of any in¬ 
stalment. These terms were insetted under a belief o£ 
the Plaintiff that they would have the effect of keeping 
the sheriff still liable. The debt and costs not being 
paid, an attachment was sued out against the sheriff. 


* Bayley Seijt. having obtained a rule nisi for setting 
aside the attachment. 


Best Seijt. now shewed cause. Whatever might be 
the effect of a cognovit coupled with a considerable delay, 
as two or three months, it has never been held that a 
mere cognovit, without any thing more, w'as a discharge 
of the shot iff, The shciiff is in the condition of bail to 
the action. In Hodgson v. Nugent, 5 Tenn Rep . 277- it 
was held that the bail were not discharged by a cognovit 
given without their knowledge. And in an application 
which was made to this Court in the present term, the 
Court came to the like decision. If fresh bail had been 
put in when the former bail were iejected, they might 
have rendered the Defeudant in their own discharge after 
he had given this cognovit . 

Mansfield C. J. A"cognovit, except under paiticu- 
lar circumstances, is a discharge of the sheriff. It cer¬ 
tainly would be proper to enquuc whether it is given 
with or without his.knowledge; but here it is without 
notice; and the question is, whether m that case it dis¬ 
charges him. The effect of this instrument was, that 
from the time of giving it, the Defendant could not be 
taken by the sheriff. If other bail had been put iq when 
the first were rejected, though jbey might have surren¬ 
dered the Defendant before giving this cognovit , for pay¬ 
ment by instalments, they could not do it after; and if 
they had taken him afterwards, he would have been en- * 

titled 
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titled to his discharge. The duty of the sheriff is to 
^ring in the body of the Defendant: the Defendant ap¬ 
pears in court and acknowledges the debt* 

Heath J. If fresh bail had been put in, and the 
Defendant' had then giveit a cognovit authorizing the 
Plaintiff to enter up judgment instanter, the bail might 
afterwards have rendered the Defendant. But the secu¬ 
rity here taken is for a payment by instalments. This 
is like the case of a bill of excliange: if the holder does 
not proceed in due time against the acceptor, he dis¬ 
charges the drawer.* Here Jthe party elects a different 
remedy against the Defendant, and thereby absolves the 
sheriff from his responsibility. So if a receiver takes 
security from a tenant, he makes himself liable. This 
cognovit is a new modification of the debt, and the Plain¬ 
tiff, by acquitting the Defendant of the former debt, 
acquits the sheriff. 



«). 

The Sheriff of 
Surry. 


Ciiambhe J. Is not this very different from the case 
of bail ? The Defendant is in the costody of his bail, but 
here you treat him as being present in the court: he 
appears in court when he gives a cognovit , and the she¬ 
riff has done his duty: when the Plaintiff has accepted 
his appearance in court, the sheriff lias nothing further 
to do. * 

Rqle absolute. 

Bayey in support of the rule. 


Voi. I. 


M 
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tleiHo’alilittor- Defendant put in bail, one of whom was his 

nry, and just i- attorney: he then sravfi notice of adding another 

firs without op- . . ° . 

position, the person as bail: the Plaintiff excepted, but permitted the 

•ct'asidc'Ui” 0t kail to j« stif y without opposition. It being discovered 

a !<>wancc ot that the sheriff had taken no bail-bond, 
kail. * 

Best Scrjt, on a former day, obtained a rule nisi to set 
aside the allowance of bail*, upon fhe principle that bail, 
one of whom is an attorney, arc a nullity ; and that no 
addition can be made to a nullity : and he cited a case of 
Jackson v. Uillas, Easier term 46 Geo 3., in which he 
was of counsel for the Defeqdant. The facts there were, 
that the Defendant having deferred to put in bail till the 
last minute which he had for that puipose, one of the 
proposed bail failed to come; and in order that some bail 
might be put in w ithin the time required, the attorney’s 
clerk became one of them. The next morning another 
pet son was added iu his stead. It appeared in that case 
also, that no bail-bond had been taken. It was there 
urged iu support of a motion to set aside the allowance 
of bail, that any addition made to a nullity, must be 
bad. Best had on that occasion contended the objection 
was ur^ed too late, not being made until* after the bail 
had been allowed; but the Court made the rule absolute. 

Shepherd Seijt. now shewed cause against the present 
rule. The Plaintiff in this case having excepted to the 
bail, with the knowledge that one of them wa3 an attor¬ 
ney, has recognized them as bail. Iu Jackson v. Uillas 
the Plaintiff" treajpd the bail as a nullity, and applied for 
an assignment of the bail-bond. If the Defendant is not 
well in court three days after his bail have been allowed, 

•r 
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neither is lie after three weeks ; and the Plaintiff may 
lie by so long, that when the allowance of bail is set 
aside, and an attachment has issued against the sheriff, if 
an .application is made to set aside the attachment, he 
may be able to resist it on the pretext that he has lost a 
trial. In the Court of King’s •Bench it is regular to add 
bail to an attorney. 7lex v. Sheriff'of Surry, 2 East, 181. 
Foxall v. liozoermrm , Ibid. And the Plaintiff cannot 
treat the bail as a nullity: and even in this court, it is ad¬ 
mitted, that if notice had been given in due time, of jus¬ 
tifying the same two persons, as fresh bail, they would 
have been good bail. 

Hasty in support of his rule. 

Ma nsfiei.d Ch..J. The Ct^urthas formerly said, that 
a good bail and an attorney are no bail, and that although 
a third good bail be added, still the three arc nothing : 
but in the case cited it does not appear that the bail were 
excepted to; or at least the Plaintiff applied for an as¬ 
signment of the bail-bond, which imports that he treated 
the bail as a nullity. But here, the Plaintiff, by except¬ 
ing, shews, that he does not consider the bail as a nulli¬ 
ty, and admits that he is willing t? receive and assent to 
these bail, on the condition that they justify in court. 
He waives therefore this objection, that tlie Tittorney was 
originally one of them. It is much better to have* the 
practice of the two courts uniform. 

Heath J. This Court has in several instances freed 
the practice from the niceties which formerly prevailed 
in it respecting bail. It was once held, that after bail 
had been rejected, they could not surrender their princi¬ 
pal. It is now held, that they may entgr into a new 
recognizance for the purpose of making the render, and 
that any persons whatsoever, even if they came* out of 

M 2 Newgate, 


1808. 



Bell 


r. 

Gate. 


Any persons 
may he bail fur 
the purpose of 
rendering the 
principal. 
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Bell 

v. 

Gate. 


Newgate tiiay become bail for that purpose. In the cir¬ 
cumstances of the present case there are two methods, 
in either of which the Plaintiff may proceed: he may 
either treat the bail as a nullity («), and take an assign- 
meift of the bail-bond ; or consider them as bail pro 
forma t and except. The‘ground of the rule which pre¬ 
vails here is, that two bail being required, one bail is no 
bail. This Court has always held, that bail, one of 
whom is an attorney, are a mere nullity. 


Chambri: J. It might have been as well if the rule 
in Jackson v. llillas had not been made. Rut there i3 
a distinction between that case and this. It is very mis¬ 
chievous that the practice should depend upon such 
niceties. 

Rule discharged. 


May 4, L7 9i. 


(a) Richie v. Gilbert. 


An attorney Motion to set aside aii 
no bail. attachment against the she¬ 
riff for not bringing in the 
body. The Defendant had 
put in bail: the Plaintiff not 
having excepted to them,but 
having proceeded to obtain 
an attachment, the Defend¬ 
ant obtained a rule to set it 
aside, conceiving it to be ir¬ 
regular; which would have 
been the jease, had not the 


Plaintiff obtained his attach¬ 
ment on the ground that one 
of the bail was the Defend¬ 
ant’s attorney, therefore no 
bail. 

Per Curiam . Let the 
rule be discharged on the 
ground that one of the bail 
was an attorney; and that 
therefore there was no bail 
to the action. 


Xov. 16, 1794. 

An attorney’s 
clerk, though 
not under ar* 
tides, is objec¬ 
tionable as 
hail. 


Cakish 

This was an application 
to justify bail: one of them 
lived with an attorney as his 
clerk, though not under ar¬ 
ticles. Roth the Court and 


the Bar were of opinion the 
rule only extdlded to clerks 
under articles. 


Buller J. In the King's 


v. Ross. 

Bench this rule extends to 
all clerks; they are equally 
exceptionable, for the pur¬ 
pose of being bail, as at- 
tornies. 

J Eyre C. J. Let this bail 
be rejected; such being the 
practice of the Court of 
King’s Bench. 
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Grove v. Cox. 

a LL matters in difference having been referred, with¬ 
out any special direction as to the costs of the re¬ 
ference, the arbitrator awarded 6301. to be paid to the 
Plaintiff by the Defendant, but made no direction as to 
the costs of the reference, nor did he make any demand 
on the parties for the costs of the award. The Defend¬ 
ant having no claim against the Plaintiff, had no interest 
iu taking up the award, but before cither party had seen 
the award, the Defendant having arranged with the 
Plaintiff the sum proper for the arbitrator’s fee, made an 
offer to the Plaintiff of payiog half the costs in case the 
sum awarded should be less than *2001., but added, that 
if more were awarded, he would pay no part of them. 
It did not however appear that his proposal was ever 
accepted by the Plaintiff. The Defendant’s attorney 
sent his clerk with the Plaintiff ’s attorney, at bis parti¬ 
cular request, to take up the award, and the clerk, upon 
a representation from the other that he was to pay half 
the costs of the award, paid, for the Defendant’s moiety, 
the sum of 13/. 6s. 6d. The Defendant, upon learning 
the circumstances, tendered to the Plaintiff 636?. 13s. 6d. 
only, insisting that he was entitled to retain the residue, 
to re-imbursc himself for the moiety of the cpsts o£ the 
award which he had advanced. { 

V 

Williams Serjt. now shewed cause against the Plaintiff 1 s 
right to an attachment for non-performance of the award, 
upon the ground that the clerk had been prevailed on by 
a misrepresentation to pay the money. 

Best Serjt. supported the rule, 

M 3 


10 * 


1808. 


Feb. Vi. 

If no direc¬ 
tions arc given 
lespccting tlie 
costs of an 
award, they 
are to be paid 
by both pat ties 
equally. 


Mansfield 
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Mansfield Ch. J. If no directions are given respect¬ 
ing the costs of the award, certainly they arc to be paid 
by both parties equally. There may have been some 
misconception between these persons, but the money has 
been paid as it ought to be paid, and the Court cannot 
alter it. 


Heath J. concurring. 


Rule absolute with Costs. 


Feb. is. 


Edwards v. Mi nett. 


Claims bcini; 
made on a prize. 
a^ent by seve¬ 
ral persons for 
the prize mo¬ 
ney due to one 
Sailor, he was 
permitted, as a 
public officer, 
to pay the mo¬ 
ney into court 
for the benefit 
of the claimant 
who should 
prove his au¬ 
thority ro re¬ 
ceive it. 


jfESr Serjt. on a former day, moved for a rule to 
shew cause whv the Defendant in this case might 
not be permitted to pay money into court without costs, 
and why all further proceedings should not be stayed till 
the Plaintiffs attorney should produce the Plaintiff in his 
proper person to the Court. The Defendant was a prize 
agent for certain ships which had been captured, and 
admitted the right of the Plaintiff, who w r as a sailor, to 
the prize money sought to be recovered in this action. 
The Plaintiff had executed a regular assignment of a part 
to a person named Hoad , and two other persons named 
Levi and Zarfiariah, had severally given notice to the 
Defendant that they Respectively claimed the same mo¬ 
ney, and Had attached the money in his hands. The 
Defendant w'as only anxious that it should come to the 
hands of the Plaintiff, who w'as fighting the battles of his 
country. 


IIeatii J. This is the case of a stakeholder, in which 
I do not know that such a motion has ever been grauted : 
the case of a sheriff is that of a public officer to w'hom 
the Court owes an especial protection. 

j Best 
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Best observed, that a navy prize agent is a public offi¬ 
cer recognized by stat. 45 O. i). c. 72. 

• 

A rule nisi was granted, upon notice of the rule to be 
given to the several claimants, which upon this day was 
made absolute, with the Edition of a reference to the 
prothouotary by the consent of the several claimants, to 
ascertain which of them was really entitled to the money; 
and the costs of the action, and of the application to the 
Court, were ordered to be in his discretion. 


1808. 


Edvards 


r. 

Ml NEXT. 


Vaughan Serjt. contra , for the garnishor Levi. 


Clifford v . Taylor. 

Serjt. having obtained a rule that the Defend¬ 
ant should have a week’s, time to plead after the 
delivery to him of certain policies, letters and papers 
mentioned in his affidavit. 

Shepherd Serjt. now shewed cause, on the ground that 
as to certain letters, of which the Plaintiff had already 
delivered extracts, it was sworn that the residue of their 
contents did not relate to the subject. 


Feb. i a. 

Under a 
Judge’s order 
to produce pa¬ 
pers and give 
copies, it is sufc 
ficient to qive 
extracts of 
those pai ts of 
letters which 
arc relevant to 
the subject. 


Mansfield Ch. J. It would be convenient if the 
Plaintiff were required to verify on oath iif the first in¬ 
stance, that the papers delivered are all the papers he 
has* This practice of compelling the delivery of copies 
is very convenient, for it saves the delay and expence of 
a bill in equity. But the practice in Chancery invariably 
is, that a party is entitled only to extracts of letters, if the 
other party will swear that the passages extracted are the 
only parts which relate to the subject matter. Without 
staying the proceedings, let the Defendant take out a 

M 4 sum- 
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Feb. 12. 

Where a writ 
of error is 
brought upon 
a judgment on 
demurrer, in 
the case of a 
scire facias sued 
out pursuant 
to the statute 
8 «fc 9 N\3. c. 
11. s. 8., bail in 
error is not re* 
quired. 


summons, in the most general terms, requiring the pro¬ 
duction of all papers ; and if he is not content with such 
as are thereupon given him, the Plaintiff must make a 
special affidavit, denying the relevancy of the parts with¬ 
held. • 

Rule discharged. 

Best in support of the rule. 


Sparkes v. O'Kelly. 

'"JpiIE Plaintiff was the assignee of an annuity granted 
by the Prince of Wales to Samuel Chijfney . The 
Defendant executed a bond, as a collateral security to 
the Plaintiff, conditioned to be void “ if his Royal High¬ 
ness'George Prince of TVales, or the treasurer of his privy 
purse for the time being, or any other person for his said 
Royal Highness, or the said Defendant, his heirs, execu¬ 
tors, or administrators, did and should well and truly pay, 
or cause to be paid, unto the said Plaintiff, or his assigns, 
during the natural life of his Royal Highness, an annui¬ 
ty ” or clear yearly sum of 210/. Default having been 
made in the payment of the annuity, an action was 
brought against the Defendant upon this bond, and the 
Plaintiff having assigned breaches under the statute of 
8 A 9 W. 3. c. 11. s. 8., obtained final judgment in Hi¬ 
lary term 1806, and levied in execution the amount of the 
arrears which were then due. Afterwards, in Easter 
term 1806, he sued out a writ of scire facius for subse¬ 
quent arrears, upon which he also obtained judgment on. 
demurrer to the replication (a.) The Defendant brought 
a writ of error upon this judgment, but did not put in bail. 

(a) See Sparkes v. O'Kelly, 2 N. R. 421. 


•The 
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The Plaintiff having taken out execution, and levied not¬ 
withstanding the writ of error, a Judge's order was ob¬ 
tained, directing “ that the execution should be with¬ 
drawn, the same having been levied pending a writ of 
error.” A rule was granted in the last term, calling on 
the Defendant to shew caifse why this order should not 
be discharged. 

Ileywood Serjt., in the same term, shewed cause against 
the rule. Bail in error was not necessary at common 
law. But there are three statutes which require that the 
Plaintiff in error should give, bail in certain cases. Two 
of these, viz. 13 Car. 2. st. 2. t*. 2. s. 9., and 16 & 17 
Car. 2. c. 8. s. 3. are confined to writs of error brought 
after verdict, and are therefore inapplicable to the pre¬ 
sent question. This case piust therefore depend upon 
the construction of the statute 3 Jac. 1. c. 8., which 
provides that no execution shall be stayed by any writ of 
error for reversing any judgment “ in any action or bill 
of debt, upon any single bond for debt, or upon any obliga¬ 
tion with condition for payment of money only, or upon any 
action or bill of debt for rent, or upon any contract,” 
unless bail in error be previously put in. In construing 
this statute, it has been determined that it must be taken 
strictly. Lord Mansfield appears at first to have enter¬ 
tained a different opinion ; but he afterwards yielded to 
the weight of authorities. Trinder v. Watson, *3 Bmjt. 
1567. In the act 3 Jac. 1. c. 8. no mention is made of 
the proceeding by scire facias ; nor can it be considered 
as included within any of the terms used in that statute. 
An action is brought to obtain a judgment: the object 
of a scire facias is to get execution upon a judgment 
already obtained: Ilartop v. Holt, l Ld. Raym. 97. 
The debt in this instance was originally founded upon 
a speciality, but it is now become a debt upon record. 

The 
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The nature ®f it has been changed by the judgment, and 
the scire facias issues, not upon the original security, but 
upon the judgment. In Bidlesonv. Why lei, 3 Burr. 154.5. 
it was decided that an action upon a judgment was not 
within the statute. The grounds of the opinion of the 
Court, as delivered by Lord Mansjicld in that case, are 
equally applicable to the present. It was staled, 1st, 
that the contract was extinguished by the original judg¬ 
ment ; 2dly, that a judgment is no contract, for judicium 
redditur in invilum ; 3dly, that an action of debt upon a 
judgment is an action of a superior nature to an action 
of debt upon bond, &c.; 4thly, that this statute ought 
rather to be taken literally than extended. There is no 
distinction betweeu the present, and the ordinary case 
of a scire facias on a judgment, except that here the ob¬ 
ject is to obtain execution for only a part of the sum for 
which the judgment has been signed. But in both case* 
the judgment is the basis of the proceeding, lie also 
contended that the original judgment was not within 
the statute, because it was not founded upon an obliga¬ 
tion for the payment of money only. The bond was given 
to secure the payment of an annuity by the Prince of 
Wales , which had been assigned by the original grantee 
to the Plaintiff. By the 35 Geo. 3. c. 125. s. 7. it is re¬ 
quired “ that the creditor shall within ten days after the 
expiration of th‘e quarter of the year in which tlfe de¬ 
mand accrues, deliver in to the treasurer, or principal 

m 

officer of his Royal Highness, a particular of the demand 
for the purpose of its being audited, &c.” It is necessary 
that the grantee should do certain acts, for the perform¬ 
ance of which the Defendant is responsible. It is true 
that this is not in terms expressed in the condition, yet it 
must be considered as virtually incorporated into and 
forming a part of it. This therefore is not an obligation 
for tho payment of money only, but is more like a bond 
for the performance of covenants. The operation of 

the 
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he statute of ft Jac. 1. r. 8. has iodeed’bcen gradiyilly 
extended; but it has never been carried so far as to 
comprehend a case like the present.’ The case which 
approaches the nearest to it, is that of Chauvct v. Alfray , 
2 Bur. 746. which arose upon a bond for the payment 
of a composition in default of the debtor; but here the 
Defendant not only undertakes to pay in default of ano¬ 
ther, but also, in effect engages, that the grantee shnll do 
certain acts, without which there could be no claim upon 
the Prince of Wales . This therefore cannot be consi¬ 
dered as a judgment founded upon an obligation for the 
payment of money only. 


1808. 

Sparse;* 


v. 


O’Keu*. 


Bayley Serjt. contra. It is sufficient to look at the 
condition of the bond to be satisfied that this is a securi¬ 
ty for the payment of mane}/ only. [ The Court interposing, 
desired Bayley to confine himself to the other point. 
The action, they observed, was founded solely upon the 
bond, not upon any thing to be done by Chiffney. J This 
then is not like the ordinary case of a judgment upon a 
contract. There the judgment extinguishes the con¬ 
tract; but in this case, b\' the words of the act 3 iiy 9 
W. 3. c. 11. s. 8. the judgment is only a secui'ty. The 
condition still continues in force. The proceedings are 
not upon the judgment, but upon the subsequent 
breaches. The whole may be considered as one action 
founded upon the contract, the judgment bcipg a secu¬ 
rity for what is due in the first instance, and also for 
what may become due for future arrears. The scire 
J'acias, then, is merely a continuation of the suit; or, if it 
be considered a new action, it is an action founded 
upon the contract. For in this proceeding, as in the 
origiual action, it is the breach of that contract which 
is the subject of complaint. No authority in point ei¬ 
ther has been, or can be cited ou the other side. The 
case of Bidleson v. Whytel does not apply} for there the 

debt 
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debt was extinguished by the judgment. The action 
was founded on the judgment alone, not on any new 
matter connected with the original contract. But in the 
instance now before the Court, the judgment is not the 
cause of action, but the subsequent default. No action 
in this case could have been brought upon the judgment. 
Upon the assignment of the first breach, bail in error 
would be required. Why then should a different rule 
prevail with respect to the assignment of the subsequent 
breaches ? rThe object of the statute was to assist De¬ 
fendants, and to give them that relief at law, which, be¬ 
fore the passing of the act, could have been obtained only 
through a court of equity; but it was not the intention 
of the Legislature to deprive the Plaintiff of his right to 
bail in error. 

Cur. adv. vult. 


Mansfield C. J. now delivered the opinion of the 
Court. 

The only question to be considered is, Whether in 
this case bail in error is required by the statute 3 Jac. 1. 
c. 8. ? There is much force in the reasoning which has 
been urged in support of this rule. It has been observed, 
that this is not like the case of an action upon a judg¬ 
ment. For an action upon a judgment is brought to re¬ 
cover a sura of nitfney, which has already been awarded 
by that judgment to be due. But here the proceeding is 
founded substantially upon a new cause of action ; for 
the scire facias is brought to recover a sum claimed on 
account of a subsequent breach of the original contract: 
And it has been thence inferred, with much plausibility, 
that error ought not to be brought to set aside this judg¬ 
ment on the scire Jacias, unless bail arc put in. Upon 
considering this question, however, we think that the 
statute 3 Jac. 1. c. 8. does not apply. It does not apply 
in terms ; nor could it have been intended to apply *, be¬ 
cause 
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cause a case arising out of- an act passed so many ypars 
afterwards, could not possibly have been in the contem¬ 
plation of the .Legislature, when this statute was framed. 
What then are the words of the act 3 Jac. 1. c. 8. ? No 
execution shall be stayed by writ of error u in any ac¬ 
tion, or bill of debt, uplbn any single bond for debt, or 
upon any obligation with condition for the payment of 
money only, or upon any action or bill of debt for rent, 
or upon any contract.” These words are confined to 
actions of debt upon bond, for rent, or upon contract: 
they do not embrace, nor could they have decn intended 
to embrace, such a case a& the present. It has been de¬ 
cided by the cases in Burrow , that in an action on a 
judgment no bail in error is required; and although this 
is not the case of an action, but of a scire facias , it clearly 
is a proceeding upon a judgment, and comes within the 
reason and the meaning of those decisions. We are of 
opinion, therefore, notwithstanding the distinction which 
has been taken between an action upon a judgment and 
this proceeding by scire facias , that the present case does 
not come so clearly within the scope of the act 3 Jar. 1. 
c. 8., as to authorize the Court to deprive a party, be¬ 
cause he does not comply with the provisions of that sta¬ 
tute, of the full benefit of his writ of error. 

Rule discharged. 


1808. 

Sparkes 


*. 

O'Ksur. 



174 


CASES ix HILARY TERM 


1808. 


Feb. 1. 


Ail executo¬ 
ry <lt'vise over, 
contingent in 
ea.se ot*.7. It. 
.shall ilie and 
not attain the 
age of yi, or 
having no issue, 
is defeated ei¬ 
ther by J. H. 
attaining yi, or 
by his liav ing 
issue. 


Eastman v. Baker. 


rplUS was a writ of inlrusipu, in which the Plaintiff 
by his count entitled himself to certain premises 
called lleale Down, as elder brother and heir to William 
Eastman, to whom the reversion in fee of the premises, 
expectant upon the death of Mary Baker, a devisee for 
life, was stated to be devised by the Inst will atul testa¬ 
ment of Jane Boat fill, who was alleged to have been 
seised in fee of the premises. The .Defendant pleaded 
several pleas, the fourth of which was, that “ before 
Jane Boatjill had any thing in the same tenements, John 
Boat/ill, her father, was seised of the premises in his 
demesne as of fee and right, by taking the csplees, &c.” 
And that being so seised thereof, he duly made and pub¬ 
lished his last will and testament in writing, duly exe¬ 
cuted and attested to pass real estates, and thereby de¬ 
vised as follow's ; to wit, “ I also give, devise, and be¬ 
queath unto my said daughter Jane , all the right, title, 
property, interest, claim, and demand whatsoever, that I 
now have in a certain messuage and tenement lying in the 
parish of Jligh Bickington in Devon , called lleale Dozen, 
from and immediately after my decease, without impeach¬ 
ment, to hfr and her heirs for ever and ever: hut if my said 
daughter shall fortune to die, and not attain the fall age of 
one-and-twentyyears, or having no such issue as aforesaid, 
then Igive,devise and bequeath the same premises, with the ap¬ 
purtenances,unto my dear and well-beloved wife Mary Boat- 
lill,m manner and form aforesaid . Item , all the rest, residue, 
and remainder of my goods, chattels, lands, tenements, 
and hereditaments not hereinbefore given and bequeath¬ 
ed, and all things whatsoever or wheresoever, in whose 
custody, power or possession soever they now' are, or shall 

here* 



in tiie Forty-eighth Year o* GEORG Kill. 175 

hereafter be, I give and bequeath the same unto my dear 1808. 
and well-beloved wife Mari/ lioaljilt, whom l do make 
and ordain my whole and sole executrix*of and in this *• 

my last will and testament, and also to be in trust for 


my said daughter during her minority ; and I do thereby 
revoke, disannul, and make void, all and every other and 
former will or wills heretofore made, allowed of, and 
executed by me. Provided nevertheless, and it is the 
true intent and meaning of me the said John Boatjill the 
donor, that if in case my said daughter Jane shall survive 
■my said wife, then in such case I give, devise and bequeath 
all and singular the former aiulabove lands,tenements,goods, 
chattels , and hereditaments, and all other the premises, unto 
my said daughter Jane for ever and ever, without impeach¬ 
ment !.” The plea further stated, that John Moat/ifl after¬ 
wards died so seised, without revoking or altering his 
will; whereupon, and under and by virtue of the said 
will, the said Jane B oatjill became and w as seised of the 
premises according to the same will, and afterwards died 
so seised, without having ever been married, and without 
issue, in the lifetime of her said mother, then Mary Baker; 
whereupon, and by virtue of the said will of the said 
John Boatfill, one John Baker and the said Mary Baker 
his wife, in right of the said Mari/ Baker, became and 
were seised of the same tenements in their demesne as of 
fee, to wit, to them and the heirs of the said Mary. 
The plea then proceeded to entitle the Defendant as de¬ 
visee for life under the will of the only son and heir of 
the feoffee of the heir of Mary Baker ; and concluded 
by traversing the allegation contained in the count, 
“ that upon the death of the said Jane Boatfill, Mary 
Baker , under and by virtue of the will of the said Jane 
Boatfill, became seised of the premises, and William 
Eastman , also thereby became seised of the reversion of 
the premises in his demesne as of fee, expectant on the 
decease of the said Mary Baker , in manner add form a9 

the 
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(he Plaintiff liad alleged. The Plaintiff replied, that the 
said Jane B oatfi.il t after she became seised, attained the 
full age of *21 years, and that she afterwards duly made 
and published her said last will and testament in writing, 
in mariner and form as he hath in his count in that be- 
half alleged. To this replication the Defendant demur¬ 
red, averring that the Plaintiff by his replication did not 
deny or destroy the Defendant’s title. The Plaintiff 
joined in demurrer. 

Shepherd Scrjt., for the Defendant. This demurrer 
calls upon the Court to declare what estate Jane B oatfiU 
took under the will which is here pleaded : for if she 
took an estate in fee simple, which became absolute on 
her attaining the age of twenty-one years, she might after 
that age dispose of it by will; and then the replication is 
a good answer to the plea; if she did not take an abso¬ 
lute estate iu fee upon that contingency, she had not such 
an estate which she might devise, and the replication is 
insufficient. The question here is, AVhether the word 
Os’ may be so construed as to mean and. The cases on 
this point are numerous, and the decisions have beeu 
contradictory. A case, which doubtless will be much 
relied upon by the Plaintiff, is that of l'airjie/d v. 
Morgan , 2 New Hep. 38. That was a devise in fee to 
B. Smithy with* a devise over, “ in case he should die be¬ 
fore he* attained the age of 21 years, or without issue 
living at his death.” It was there held, that if he at¬ 
tained the age of 21 years, his estate should be absolute ; 
but the principal reason assigned for the judgment of the 
Court was, that if this construction were not adopted, it 
would follow, that although the devisee should have a 
numerous family, he could never charge his estate to 
raise money for their occasions, because it would be un¬ 
certain during his life, whether he might not survive all 
his issue; upon which contingency the estate at his de¬ 
cease 
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cease would go over, and all his incumbrances must be* 
avoided. But that reason is not applicable to the pre¬ 
sent case, because the words' of this devise are, “ if she 
shall die without having issuehere the condition would 
be performed by her having issue born. The word “ or” 
is to be construed conjunctively, in order to effectuate 
the testator's intention; the Court will not, therefore, 
give it that construction, where the will clearly shews 
that the testator did not mean that the word should bo 
so changed. The testator might if he pleased, so limit 
this fee, that it should not absolutely vest in his daugh¬ 
ter but upon the concurrence* of three conditions, name¬ 
ly, that she should attain the age of £1, that she should 
have issue, and that she should survive her mother. And 
he has in effect done this. The will contains two de¬ 
vises : the first is to his daughter, the second is to his 
wife. By. the first, the testator gives to his daughter in fee 
simple his estate at Ueale Down, with a contingent devise 
over to his wife, in either one of two events, if the 
daughter should die before £1, or if she should fail to 
have issue. By the second devise, he gives his residuary 
estate to his wife for her life: he then declares that if 
his daughter shall survive his wife, he gives all his for¬ 
mer, (meaning those which were the subject of the first 
devise,) and above lands (meaning those which were the 
subject of the residuary devise,) to his daughter: jmd, as 
if he had been conscious that his language*was inaccu¬ 
rate, he adds, in explanation of his meaning, that in such 
case that she shall have the lands for ever and ever. The 
effect of the last clause is, to superadd a new condition to 
bis daughter’s estate: namely, that she shall survive his 
wife. It is equivalent to saying, that she should not have 
it in fee, unless she should survive his wife. Therefore, 
whether upon the first part of this devise there are two 
conditions, or only one, to be performed by the daugh- 
Vpi«, I. N ter, 
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fer, at all events tie Plaintiff in this action cannot re* 
cover... For how far soever the first part of the devise 
may come within the principle of Fairfield v. Morgan, 
and the other cases of that class, this case, is eutirely 
taken out of that general rulq by the concluding explana¬ 
tory clause, which annexes the new condition of her sur¬ 
viving the mother. The Court will not reject words 
which arc added at the end of the will, and declared to 
be explanatory of the whole that precedes. [The Court 
requested him to consider, whether, if this last clause 
were to be so interpreted as to give the daughter a fee, 
only in the event of her surviving her mother, it would 
not, by necessary implication, give the mother an estate 
for life, aud wholly revoke the first devise to the daugh¬ 
ter in fee, so that the daughter would take no estate till 
the mother’s decease. J Shepherd denied that the will 
could be so construed. It is immaterial to the Defend¬ 
ant whether the mother took under the residuary devise 
to her beneficial interest or not: if it were even an 
estate in fee simple in trust for the daughter, that is not 
important. The testator gives to the mother by that 
second devise either a life estate, or none; if it is a life 
estate, the reversion in fee is devised to the daughter. 
It is not, however, necessary to decide how the daugh¬ 
ter’s estate is affected by the second devise, the question 
merely .is. What estate she took under the first; that, is, 
what would have become of the estate, upon the death of 
the daughter, living the mother, in case the testator had 
not superadded this third condition of her surviving the 
mother. For the only answer given to the plea, is, that 
the daughter attained the age of 21 years; the Plaintiff 
infers that she took, upon that event, an absolute fee; 
but that is not so ; for the direction of the testator that 
she should take an absolute fee upon her surviving her 
mother is wholly inoperative, unless it thence follows, 
that if she should not survive her mother, she should not 

take 
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take an estate in fee. Secondly, if the estate became ab¬ 
solute upon the daughter attaining the age of 21, still 
there is ground to argue that she took under this will 
only an estate tail. It is difficult to understand<he dis¬ 
tinction laid dowu in some of the books. In Veils v. 
Brown, Cro. Jac. 590., it was held that a devise “ to A. 
and his heirs, but if he shall die without issue, then over,” 
Created an estate tail; but that a devise “ to A. and hia 
heirs, and if he should die without issue, living J. S ., 
then over,” created an estate in fee simple, defeasible 
upon a contingency. And so it would be, if the devise 
were, “ in case he should die without issue living at the 
time of his deceaseand the reason is, because there 
an additional circumstance or condition is annexed. But 
where there are two separate alternative conditions an¬ 
nexed, one of which is the attaining the age of 21, no 
reason can be assigued why the other condition, that of 
the devisee having issue, should therefore the less be con¬ 
strued to create an estate tail. [Mansfield C. J. An 
estate tail has never been given upon a will like this, 
where one of the contingencies is, the event of the de¬ 
visee himself dying under age : in such cases the dying 
without issue is not considered as indefinite and general, 
so as to create an estate tail, but Is referred to the con¬ 
comitant words of dying under age.] * 
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Williams Serjt. contra. The daughter took an estate 
in fee simple, with an executory devise over, in case she 
died under the circumstances mentioned in the will. 
First, as to the question whether this will gave the daugh¬ 
ter an estate tail. It is uow nearly a century since it 
has been argued that the words u without issue,” cou¬ 
pled with such other words as arc here found, would 
constitute an estate tail. 1 Roll . Abr. 611. Devise. K. 9. 
1 Roll. Abr . 835. Estate tayle per /Revise, 1,2. Fairfield 
v. Morgan . Price v. Hunt , Potlexfen , 645. This last 
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case proves two points, 1. that the word or is to be con¬ 
strued conjunctively; 2. that the. first devisee took an 
estate in fee, with a remainder over upon a contingency. 
Barker v* Surtees, 2 Str* 117-5. No period is shewn 
within which the devisee in this case is to die without 
issue. Some such period must be shewn, or it is an ab¬ 
solute devise in fee. If there be a devise “ to A. aud 
his heirs; but if he die without heirs, then remainder 
over to B., the remainder over is void. Framlingham 
v. Brandy 3 Atk. 390. S. C. 1 Wils. 140. and Doe ex dem. 
Davy v. Burnsa/,6 Term Rep. 34. [Chambre J. suggested 
for his consideration, whether, as the first devise gave the 
property to the daughter and her heirs, with a devise 
over “ if she dies leaving no such issue as aforesaid,” those 
last words might not refer to the word heirs, as heirs of 
her body ?] No meaning can be assigned to those words, 
which tends to shew that she was not to have a full 
power over the estate if she lived to attain twenty-one, 
although the estate was to go over if she died without 
issue. Too much stress must not be laid on the particu¬ 
lar words, “ such issue as aforesaid; but the whole 
clause must be taken together ; and upon the whole 
clause she took an estate to her and her heirs for ever. 
The testator had two objects of liis bounty : if the daugh¬ 
ter died before*twenty-one, he was desirous that his estate 
should* pass to her mother; but if the daughter once at¬ 
tained that age, he meant that it should no longer go to 
the mother, unless the daughter chose to give it; that 
'from thenceforth she should have a full disposing power 
over the estate. On this principle all the cases cited de¬ 
pend. In all of them it has been the testator's inten¬ 
tion, that if the devisee had no issue, aud died during his 
minority, the estate should go to the heir of the testator; 
but if the devisee once attained twenty-one, he was of 
an age to judge for himself, and might dispose of the 
estate as lie would; or if he once had issue, those issue 
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were objects of the testator’s benevolence, and the estate 
should remain to them. The residuary clause in tlii£ 
case gives the property to the wife, only for her life, and 
that too, in trust for the testator's daughter during her 
minority. The daughter is the principal o^gyt ,of the 
testator's bounty. If she comes of age, the wife's estate 
for life is determined, and thus the whole will is made 
consistent; for it first gives the daughter ait estate in 
fee, with an executory devise over to the mother ; it 
next gives the mother an estate for life in the residuary 
estate, in trust for the daughter during her minority ; for 
the words, “former and above lands,” refer only to the 
property described in the residuary clause, and not to the 
Ileale Down estate; and lastly, in case the (laughter shall 
survive the mother, then the residuary estate is given to 
the daughter in fee. But even if the words “ former and 
above,” do refer to the subject matter of the first devise, 
still the daughter, in the case of her surviving her mother, 
is to take the whole, unfettered by any contingency. 
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Shepherd in reply. It is evident that the testator has 
in his first devise to Jane B oatjill so used the word heirs 
as to mean heirs of the body ; because the will contains 
no other expression to wdiich the words “ issue aforesaid” 
can refer: if he meant to use the words in that sense, no- 
tliing in the law prevents him from effectuating that in¬ 
tention. The latter w r ords may so control the former, as 
to shew that he meant to give an estate tail*. As if a man 
devise “ to A. and his heirs ; and if A. die without 
issue, then over to his own right heirs; that is clearly 
an estate tail, and will bear no other construction. So, 
here, as no other word is to be found except the word 
heirs, to which “ issue aforesaid” may refer, “ heirs” 
must mean heirs of the body: in the, concluding clause 
when be designs to give a fee to Jane Boat/ill, he omits 
the word heirs, which is an argument to shew that h e 
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thought the word “heirs” meant issue. It was hi* 
design then ' to give his daughter an estate tail, which 
would be defeated in case she should not live to attain 
the age of twenty-one years, or should not have issue. 
If she toolcmi estate tail, it is clear that her will could 
not operation it, and the demurrer must prevail. 

Cur. tidv. vult. 

Mansfield Ch. J. now delivered the opinion of the 
Court. 

The question raised was, whether Jane Boatjill, hav¬ 
ing died before her mother, without issue, but having 
attained twenty-one, took an estate in fee or not. To 
decide that, it is only necessary simply to read the will. 
The words are, “ I devise to my daughter all my right, 
title, and property in a certain messuage called lleale 
Down , from and immediately' after my decease^ without 
impeachment, to her and her heirs for ever and ever. 
But if she shall fortune to die without issue, or not hav¬ 
ing attained the age of 21 years, then I give the same to 
my dear wife in manner and form aforesaid.” That 
must be, u to her and her heirs for ever and ever.” 
Then follows a devise of the residue to -his wife, and 
after that a proviso, “ that if iu case my said daughter 
shall survive my said wife, then I give all my said lands, 
&c. to my said daughter Jane for ever and ever without 
impeachment.” It is not easy to comprehend all that 
the testator had in his mind ; but upon these words, 
which give all that he had to his daughter for ever, upon 
her surviving her mother, there is no reason to say that 
he intended to give her any other estate than an estate 
in fee. He has omitted the word heirs; but it is im¬ 
possible not to see 1 that he meant to give her the absolute 
property. The next question is, whether “ or ” in this 
place means “ and. V According to Fairfield v. Morgan 
and the othqr cases cited, it roust mean and , because if it 
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does not, it follows, that upon the contingency of the 

daughter dying, having issue, but not having attained 

the age of twenty-one years, the estate would pass over 

from her children; which could never be the testator’s 

intention. This then is nothing more or less than an 

* ^ • 

executory devise over, contingent upon the event of the 
daughter’s dying in the life of the mother without attain¬ 
ing the age of twenty-one jears, and without having 
issue. 

Judgment for the Plaintiff. 
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Attersole v. Stevens. 


r<b. 12. 


B EST Serjt. had, in Michaelmas term last, obtained a 
rule nisi for setting aside the veidict which had been 
found upon the execution of a writ of inquiry, after 
judgment suffered by default in this action. The de¬ 
claration was in trespass, and stated that the Defendant 
had broke and entered the Plaintiff’s close, and dug 
therein and carried away a quantity of brick earth of the 
Plaintiff, and conveited it to his own use. There was 
also a count for taking, carrying away, and convert¬ 
ing other brick earth of the Plaintiff^ The circum- 
stances of the case, as disclosed by the aQidavifs, were, 
that by indenture of lease, dated the 1.3th of June 179~» 
James Theobald had demised to the Plaintiff several closes 
of land at Gray’s, in Essex, containing 5(55 acres, (ex¬ 
cepting thereout the land let to James Burn, whose lease 
had come by assignment to the Defendant,) together -with 
full power to the Plaintiff to dig to or for brick earth or 
clay, and to make or convert the same into brick or tiles, 
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J. T. demised 
land to Hit* 
I'lamtiti at au 
annual rent for 
s'l years, with 
liheity to dll' 
half an arre of 
brick earth an¬ 
nually : the les¬ 
see covenanted 
that lie w nuld 
not dm moic, 
or if he did,that 
lie v ould pay 
an i uncased 
icnt of.»r il.pt r 
half acre, bt uig 
qffer the same 
t'tlt that the 
whole bt tch 
earth tea. told 
for. A stiau- 
fier tln» and 
took away 
biick earth: 
the lessee rccn- 
veied against 
him the tutl va¬ 
lue of it. It was 
held that he 
v as entitled to 
retain the 
whole damages. 
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as therein after mentioned, to hold to the Plaintiff For a 
term of 21 years, at the rent of 107-5/. per ann. The lessor 
covenanted that jthe Plaintiff should have, take, and en¬ 
joy from and out of certain grounds, containing 384 
acres, including therein a certain field called the Brick - 
field, containing 54 acres, [the remaining part of which 
was let to James Burn and others,] with free right and 
liberty annually to dig, turn up or sink to tlic depth of 
20 feet from the plane surface, one half acre of the said 
ground, for the purpose of obtaining thereout brick 
earth and clay to be made into bricks or tiles, or other¬ 
wise to be disposed of as the Plaintiff should think pro¬ 
per ; and the Plaintiff covenanted not to dig more than 
half an acre in any one year, or, in case he should dig 
any greater quantity, Jliat he should pay unto the said 
Janies Theobald the increased rent of 375/. for every half 
acre so dug, being after the rate that tl£t whole brick earth 
was thereby sold or intended to be sold. Upon the execu¬ 
tion of the writ of inquiry the Plaintiff proved that the 
Defendant had excavated a piece of ground of the ex¬ 
tent of 48 perches, part of the 384 acres destined by the 
lease for digging brick earth ; and that the clay taken 
from thence was of a quality for making’ bricks superior 
to the residue of the Plaintiff’’s land, but he gave no evi¬ 
dence of any injury done to his possession, other than 
the loss of tliis earth. On the behalf oi the Defendant 
it was represented to the jury and the under-sheriff, that 
they ought not' io adopt for their measure of damages the 
full value of the earth so taken, because the Plaintiff had 
a mere possessory interest in the soil, and no right to the 
soil itself, beyond the extent of half an acre annually: 
That this trespass did not impede him in the exercise of his 
right to take his annual half acre, because the 38 4 acres 
were much more than enough to furnish the half acre 
for every year during his term; and that therefore the 
Plaintiff was entitled to' nominal damages only, inasmuch 
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as tlie Defendant would, after the event of. this action, 
remain responsible for the value of the earth dug to the 
Plaintiff’s landlord, to whom*it belonged. That, on 
the other hand, if the Plaintiff were permitted to reco* 
ver the full value of the earth, he would recover what 
did not belong.to him, for that he would not be liable to 
his landlord for any increased rent in respect of the earth 
for which these damages were given, since it was not 
dug by himself, the lessee, but by a stranger. The jury, 
however, found a verdict for the Plaintiff with 550L 
damages, which they considered to be the full value of 
the whole of the brick earth so dug by the Defendant. 

Lens Serjt. shewed cause against this rule. If the 
Plaintiff is entitled to any thing. more than mere no¬ 
minal damages, he is entitled to the full amount of the 
present verdict. This lease js a mode by w hich the te¬ 
nant purchases this brick earth. In the course of his 
term he might take the whole 384 acres, paying the fur¬ 
ther rent stipulated: he had a right to the soil itself ; he 
certainly would during liis term have used the soil in 
question, which was the best in the field ; the taking it, 
therefore, clearly occasioned a loss to the lessee. It is 
doubtful whether the landlord could recover any part of 
these damages, as for an injury done to his reversion ; or 
it he could, his damages must be merely nominal : he 
has parted with every interest in this earth, except the 
bare possibility that the tenant might uot chuse to dig 
it at the stipulated price during his term. If it would be 
waste in the tenant to dig this soil himself, he would be 
answerable to his lessor in waste if a stranger, dug it; and 
therefore he would have a title to recover the full value 
against the stranger. But he claims % a still stronger 
title. The lessee cannot commit waste by taking this 
earth; for his covenant gives him a right to take it: pri- 
ma facie lie has purchased the whole, notwithstanding the 
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contingent interest which perhaps remains in the kpd- 
ldrd, in case the tenant should perchance omit to convert 
during his term, any part of the ten acres and a half. 
Therefore when it is urged that the Plaintiff may take 
his 104 acres in some other part of the S84 acres, he may 
answer that he has a right to tpke the whole 384 acres, if 
he will: during the lease consequently, till it is clear 
that he will leave some part of them to revert to the 
landlord, the taking the earth is an injury to the tenant 
only. The Defendant cannot reply that he leaves suffi¬ 
cient : it is not competent for him to carve out a portion 
for the tenant, who in common prudence will elect first 
to dig the best earth, which is that now taken from him. 
This is not an easement; it is not a mere option given 
to the lessee, enabling him to do something for which he 
is to pay when it is done, but it is at all events an actual 
purchase of ten acres and a half of the soil itself to be 
taken where the lessee pleases ; and the soil, when so 
taken, is the tenant’s, not the landlord’s soil. The 
Plaintiff does not contend that he can deprive the lessor 
of his remedy, but if the lessor sued the stranger, his 
right must be reduced, upon the production of this lease, 
to mere nominal damages; for the lease would shew 
that he had absolutely sold the very soil, that it could ne-’ 
ver more become part of his inheritance, provided the 
tenant chose to take it. If the landlord can recover of a 
stranger the value of the half acre of soil for which the 
lessee has paid 375/., he will be doubly paid for it, and 
the lessee, who can by no possibility afterwards take that 
same soil, will have paid his rent without receiving the 
benefit meant to be given by the lease. The effect of 
this lease is, that the landlord is thereby estopped of 
waste against his tenant, and he must be also estopped of 
waste against a stranger. . [Chambre J. If damage is 
done, the lessor roqy sue his tenant or the stranger : but 
if he accepts satisfaction from his lessee, he caunot jsue 

the 
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the stranger; he cannot sue twice for it.] ^In this case 
the landlord has actually received the value of the 106 
acres ; for the price of them is included iu the rent; he 
has therefore been satisfied for them; the tenant has not. 
To whom, then, shall the recompence for the injury be 
paid? Undoubtedly to thq tenant, who has bought the 
soil ; not to the landlord, who has sold it, and has been 
already paid for it. 
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Best Serjt. contra. There arc two questions in this 
case: the first is, whether the damages are not impro¬ 
perly taken according to the injury stated in the declara¬ 
tion,which alleges no special, or consequential, or partial 
damage, but the mere loss of the soil itself, which is the 
property of the landlord. The tenant is not entitled to 
the value of any part of the soil. It is conceded to me, 
that if the landlord can recover this value against die 
stranger, thf tenant is not entitled to it. Granting that 
if the landlord had sold the soil, he could no longer re¬ 
cover the full value, still this lease conveys merely an 
casement. The second question i.«, if the Plaintiff had de¬ 
clared in another form, what could he have recovered r 
The only damage the tenant could sustain in this case, 
is, if there had been any thing peculiar in the quality of 
this soil, which made it preferable to the rest of tho 
ground; but in that case he should have sued for the dif¬ 
ference in quality, and should have pointed out by his 
declaration the nature of his claim. It is hot true that 
this soil has been paid for by the tenant, lie l .s paid 
nothing more than the 1075/.; that rent includes only 
the price of the 104 acres, and it is sworn that the 
Plaintiff has not yet taken to the extent of his half acre 
per annutn , computing from the commencement of his 
term. This is not necessarily a part of those ten acres 
and a half. But if it were, the lessee has not yet a vested 
property in the soil of those ten acres and a lialf. Acta 
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arc to be done by him, to invest him with the property. 
The grantor of a common does not give even : the grass, 
till the grantee'takes it by the mouths of his cattle. 
If the tenant does not elect to take this earth, it conti¬ 
nues the property of the landlord. [Chambre J. men¬ 
tioned a case in Croke (a), J where power was given to 
take so many trees in a wood, and it was held that the 
property did not vest till choice actually made. 1Mans¬ 
field Ch. J. Under this peculiar contract the tenant has 
a right to the possession not of the surface merely, but of 
every ounce of earth to the full depth : the only question 
is, what is the measure of the damages. If the trespass 
were committed in valuable arable land, which the te¬ 
nant has a right to use only for the purposes of cultiva¬ 
tion, the landlord has his action of waste ; the tenant is 
entitled to recover against the stranger not only in re¬ 
spect of his liability to his landlord, but also for hisf own 
loss of the value which the earth is of to himself: the 
question here is, what was the value of this brick earth 
to the tenant ?. If he had begun to dig more than the 
101 acres, unquestionably the lessee would have been 
entitled to recover the extreme value , of the earth dug.] 

fa) This seems to be Basset v: that enough for the 4000 cords of 
Maynard, Cro. El. 819. S. C. by wood was left growing. “ There, 
the name of Palmer's case, 5 Co. if the grantee can have the number 
*25. b. 2 Res. where it is said, u If of his cords of wood, he hath the 
I gfant 1000 cords of wood to one effect of his grant; but trees differ 
to be taken at tljc election of the in value exceedingly from each 
grantee; the grantor or a stranger other.” In die principal case the 
fells some trees, the grantee can* grantee was to elect 90 of the best 
not take them, but ought to sup* trees out of a wood, to be taken 
ply his grant out of the residue.” within eleven years; and the Court 
Hale C. J., in Motteram v. Jolly, held that the grantor, by catting 
1 Vent. $71. gives the reason of this trees himself within the eleven 
case; namely, that the quality of years, infringed his covenant; be* 
trees for cordwood is immaterial, cause he abridged the latitude of 
and a special verdict had found the grantee's election. 
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If the lease had gone no further than to grant the 
104 acres, so long as 104 acres were left, the lessee 
could not possibly have been entitled to the full value 
of the earth taken. The lease however goes fur¬ 
ther : the lessee may take more, but he must pay for it: 
hitherto he has not had occasion to take any thing under 
the further grant; and the question here is, whether in 
consequence of the trespass he has sustained the particu¬ 
lar damage here alleged ? He has not shewn that the 
Defendant has taken the very spot which he designed to 
take himself; if he meant to insist on that, he should have 
put it on the record. But no special damage is averred. If 
trees are demised, and a stranger cuts them, the lessee shall 
have his action of trespass; but the measure of damages is 
not the value of the tree, but the loss of the shade and fruit 
during his term. The Plaihtiff here can only recover for 
the use of this soil during liis term. lie has not the 
property of the soil itself; he has at most only the privi¬ 
lege of taking it, paying the increased rent. If the lessee 
had dug his half acre, and a stranger had dug another 
half acre, the lessor could not have called on the lessee to 
pay an increased rent for the latter. Upon an issue whe¬ 
ther the lessee had taken the further quantity, evidence 
of a taking by a stranger would not support the affirma¬ 
tive. It must be a voluntary taking, oj- evidence of ac¬ 
tual collusion must be given ; the collusion is not to be 
presumed. [Chambre J. It would be going a great way 
to presume tbat the tenant colludes with every trespasser : 
the very distinction between permissive and voluntary 
waste, is, that the lessee’s consent makes it active waste ; 
without consent, it is permissive waste. Suppose an estate 
without impeachment of waste, voluntary waste in houses 
excepted; a stranger breaks the house; is that voluntary 
waste ?] The question of waste does not interfere here ; 
for till the 104 acres are exhausted, the lessee has no-* 
thing further to pay. The mistake here is, that possir 
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tfve direct damage for the value of the thing taken, has 
been confounded with a special damage: no special da¬ 
mage at all has been here sustained, and only a very pe¬ 
culiar and very improbable combination of circumstances, 
which has not taken place, anjl never may, could by pos¬ 
sibility make tlic special damages amount to the value 
given. The tenant has no right to consider this soil as a 
part of his 10£ acres, which he has taken by the 
hands of a stranger; for perhaps he might never have 
taken it with his own hands, and then it would have re¬ 
verted to the laudlord. 


Mansfield C. J. on the following day enquired 
whether there were any cases in which a lessor had 
recovered damages against a trespasser for an injury 
to land let ? He said that Jesser v. Gifford 4 burr. 3141. 
was not a case of land let. That was a case of a. nu- 
sance in the adjoining land, which was an injury to him 
in the particular estate, for his interest, and to the Plain¬ 
tiff, for his reversion. It was contended that the action 
would not lie; but it would be very strange if that were 
so ; for by the old law, the only remedy in such a case 
was given to him who had the freehold, by quod permitted 
proslernere. Williams Serjt. amicus curia , cited B iddlesford 
v. OnsloWj 3 Leu. 209. where it was held that both lessor 
and lessep should sue in respect of trees injured by a stran¬ 
ger, the lessor for the body of the tree, the lessee in respect 
of the shade and fruit. So may the copyholder and the 
lord. Jefferson v. Jefferson , 3 Leo. 131. If a stranger 
subvert land .leased at will, the lessee may bring trespass 
against him, and may have damages for the profits; and 
the lessor may have another action of trespass, and 
shall recover damages for the destruction of' the land, 
2 Roll. Ah. 551. N. 4, 5. [MansfieldC. J. No acdon 
•of waste, or in the nature of waste, lay against tenant 
at will. If he committed waste, that determined $rift 
will, and he became a trespasser; if a stranger com¬ 
mitted 
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mitted the waste, that did not determine the will. Hfe 
case of trees is peculiar, for upon their being cut, the 
property in them instantly reverts to the lessor. Berry 
v. Heard. Cro. Car . 242. was a case of trover by the 
lessor for the bark of an oak cut by a stranger on land of 
the Plaintiff, then under lease'; three Justices against 
Croke J. lield the property of the tree, when cut, to be in 
the lessor. Is there any case on a covenant not to permit 
waste, where the action has lain for the act of a stranger i 
Would it be a good plea to such an action to shew that a 
stranger cut the trees ? [Lens. Waste would lie in such 
a case; covenant would not, for lie covenants only against 
his own acts. Bay ley, Serjt. amicus curia, acc.~\ In all 
actions of 'waste, the lessor may recover treble damages 
against the tenant; and if the lessor may also sue the 
stranger, he would recover* single damages against him. 
How could the stranger plead the lessor’s recovery in waste 
against the tenant, in bar of the action against himself * 
Lens . It could be given in evidence. [ Chambre J. That 
would be a bar to the action.] Cockell Serjt. amicus curia 
mentioned a case tried at Durham before Chambre J. 
in which Russell was the Plaintiff. It was an action * 

v 

against the Defendant for the injury done to the inherit¬ 
ance by his cutting down a tree growing upon the Plain* 

TJ- • 

tiff’s land, then in the possession of his. lessee. Bayley 
amicus curia cited Tomlinson v. Brown, Sayer, 2} 5 . a case 
of obstruction Of lights, in which it was Urged that the 
obstruction might be removed during the term, and so 
no injury to the reversioner; but it was answered, that 
the present value of the reversion was diminished, and so 
the action well lay. [Chambre J. I have Mr. Justice 
Aston* s report of that case, which is very different from 
Bayer, for it appears there was an actual injury to the 
land, by demolishing half the wall.] 

The Court took till this day to consider, when they de¬ 
livered their opinions seriatim . 
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•Chambre J. This case conies before the Court Upon 
a motion to set aside the execution of a writ of inquiry 
of damages in an action of trespass; the jury, under the 
direction of the under-sheriff, having assessed the da~ 
mages by a rule contended not to be legally applicable 
to the circumstance^bf the case. The circumstances, as 
appears by the affidavits on both sides, are these : The 
Plaintiff is a lessee for the residue of a term of 21 years, 
commencing in 1792 or 1793, of an estate consisting of 
several hundred acres. As to 38 acres, parcel of the 
farm, the lessor has covenanted that the Plaintiff shall 
have free right annually during the term, to dig half , an 
acre thereof to a certain depth, for the purpose of ob¬ 
taining the brick earth, to be made into bricks or tiles, 
or otherwise disposed of. And the Plaintiff, (the lessee,) 
has covenanted not to dig more than half an acre in any 
one year; or that if he did, he should pay an increased 
Tent of $7oL for every half acre so dug, which is men¬ 
tioned to be “ after the rate that the whole brick earth 
was thereby sold for or intended to be sold.” The Plain¬ 
tiff being in possession under this lease, the Defendant, 
* who has a brick ground adjoining, either wilfully, or by 
a mistake of the boundaries, dug up and converted the 
brick earth of a portion of the said 38 acres, parcel of the 
Plaintiff’s farm, which ffie Plaintiff had not then parti¬ 
cularly appropriated for the exercise of his own right : 
and for this trespass the action was brought, wherein 
judgment being suffered to go by default, the whole va¬ 
lue of the brick earth taken, and: alL the damages arising 
from the acts of the Defendant, have been assessed to die 
Plaintiff, as fully as if he bad been owner of the fee 
simple in the estate, without making any deduction for 
the interest of the landlord, or for any damages for which 
the Defendant is liable in an action at the landlord’s suit. 
I am of opinion that the rule given to the jury was 
wrong, and that the proceedings ought to be set aside. 

It 
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It is necessary in the first place to see what were tlitf 
legal rights of the Plaintiff and of his lessor at the time 
when the trespass was committed; for the manner in 
which the Defendant is liable to render satisfaction for 
the injury he has done, must depend on the nature of 
those rights at that time. The Plaintiff had the possessory 
right for the residue of the term : besides this, the cove¬ 
nant of his lessor gave him a special privilege to take the 
brick earth of half an acre, part of the 38 acres, in each 
year of the term, without paying any additional rent or 
compensation for it to the landlord. He had also the 
further privilege of digging up and appropriating to his 
own use, the brick earth of the residue of those 38 acres, 
at any time during the term, either the whole of it, or 
such parts as suited his interest or inclination ; but upon 
the terms of making a large tompensation to the lessor 
for the exercise of that further privilege. By exercising 
those privileges, and severing the brick earth from the 
soil and freehold, he becomes a purchaser of, and ac¬ 
quires a property in, the earth so severed, and the cove¬ 
nant protects him from the consequences of what would 
otherwise be waste: but, till then, the earth remains a 
part of the soil and freehold of the lessor. There are no 
words in the lease to convey any estate of freehold to the 
Plaintiff; his right rests in covenant; the contract is 
executory, and it depends upon his own subsequent 
choice and acts, whether he will take, or the lessor shall 
part with, any thing by the covenant or not. The Plain¬ 
tiff’s interest then consists in his possessory right, aitd in 
the privileges communicated to him by the covenant. 
,JlIe may still take his half acre per annum out of the re¬ 
sidue of the 38 acres, but the act of the Defendant has 
prevented him from exercising his further privilege to the 
j^full extent; and the main question is, how the value of 
that further privilege is to be estimated. It appears to 
me clear, that his beneficial interest therein was no more 
Vol. I. O than 
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than the difference between the value of the earth taken 
by the Defendant, and the price that the Plaintiff must 
have paid for it if he had taken it himself: all the re¬ 
maining interest was in the reversioner, who, as I con¬ 
ceive, could maintain no action against the Plaintiff for 
the rent .or compensation agreed upon by the covenant, 
in respect of brick earth dug up and taken, neither by or 
for the Plaintiff, but by a stranger, against his will; and 
for which act, so far as it affected the inheritance, and 
the right which the reversioner would otherwise have 
had against his tenant under the covenant, the compen¬ 
sation, I apprehend, was dtie to the reversioner, and the 
reversioner only; and recoverable by him in an action on 
the case. Undoubtedly the Defendant is answerable to 
the full extent of the injury he has done : but to whom 
is he answerable ? Where different persons have distinct 
rights in the subject of a trespass, the compensation must 
be to each in proportion to the injury he has received. 
One of them cannot claim that part of the compensation 
which belongs to the other; nor can the satisfaction 
made to one'be a bar to an action brought by the other. 
It can hardly be necessary to cite cases upon this point. 
I will, however, just refer to two. 19 II. 6. 4. 5. and 
JBiddlesJbrdv. Onslow , 3 lev. 209. It has been supposed 
in the course of the discussion in the present case, that 
where there-is an existing tenancy for life or years, so 
that an action of waste may be brought against the te¬ 
nant for any injury done to the inheritance, that action 
is the only remedy the reversioner has, and he can main¬ 
tain no action against the stranger, who in fact commits 
the waste ; but I take the law to be clearly settled other¬ 
wise; and that the reversioner may in all cases main¬ 
tain an action oh the case against such stranger, whe¬ 
ther the tenancy be at will, for .years, or life; or he 
may, if he pleases, waive the penal action of< waste, 
even against tHfe tenant, and bring case against him. 

The 
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The only authority against this, is a dictum of ‘Lord Coke r, 
in his Commentary upon the Statute of Marlbridge, 2. 
Inst. 14 6, u that if the lessor should not*have the action 
“ of waste, he should be without remedy.” But all 
practice is against that dictum ; and I incline to adopt 
the supposition of Pemberton and Levinz , in the case of 

if 

Jefferson v, Jefferson, 3 Lev . ISO, that Lord Coke is to be 
understood according to the subject matter he is speak¬ 
ing of; that is, that he had no remedy by an action of 
waste: and the rather, as Lord Coke himself has taken no 
notice of the position in his Commentary on the 67th 
section of Littleton , where be treats largely on the sub¬ 
ject of waste. There is a full and judicious statement 
of the law on this subject, in a note of my brother Wil* 
Hams upon the case of Green v. Cole. 2 Saund. 252. b. 
The manuscript precedents^ upon the point, settled by 
pleaders of the first reputation in their time, are numer¬ 
ous. The case of Biddlesford & Onslow seems also to be 
an authority, though the act which occasioned the waste 
•was rtot an immediate trespass upon the laud, but an 
obstruction of a rivulet in an adjoining piece of land, by 
which the stream was turned upon the land, and wasted 
it. That act the tenant had a right to withstand, by 
removing the obstruction, as much as he had the right 
of resisting an actual trespass upon the land. The ac¬ 
tion, however, is not an action of waste Against the te¬ 
nant, but an action on the case against the person who 
diverted the stream. It is further argued, and It seems to be 
the argument most relied upon in support of the Plain¬ 
tiff's right to recover the whole, that he is liable ta pay the 
additional rent for the ground dug up by the Defendant, 
though it was, done without his consent, and against his 
vvilf, and he received no benefit from it. And therefore 
it is said; that the lessor loses nothing, and the Plaintiff, 
who must pay him the increased rent, has a right to 
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bjiind in Iiis place, and recover the whole damages from 
the Defendant. If this were so, it might still be doubt* 
ed, whether in a general action of trespass, alleging no 
special damage, any increase of damages could be given 
to the Plaintiff, by reason of his liability to pay money 
under a particular contract; but, without resting on that 
objection, I think the foundation of the argument totally 
fails, being of opinion, as L have before expressed my¬ 
self, that the Plaintiff, in respect of what the Defendant 
has done, is not liable to any paymeut under his cove* 
nant in the lease. The case is not within the tains of 
the covenant. The Plaintiff has not directly or indi¬ 
rectly done the act, or received the benefit, from wheuce 
the obligation to pay is to arise. To supply, however* 
the defect of the language of the covenant, recourse is 
had to a supposed rule in actions of waste, namely, that 
where the waste is committed by a stranger, it is pre¬ 
sumed to be done by him in collusion with the teuant, 
and that for that reason the tenant must always be 
charged in the proceeding with having committed the 
waste himself. But I apprehend that this argument can¬ 
not possibly apply in this case. In the first place, I 
think the law of the action of waste attaches upon no 
part of the transaction. The Plaintiff has not been ren¬ 
dered liable to such an action. His lessor could uot pro¬ 
ceed against him in that action, without stating that the 
waste was committed by the Plaiutiff himself; against 
which charge, the lease that gives him the authority, 
affords a complete defence. I apprehend too, that this 
supposed presumption does - not take place even in the 
actiou of waste itself. I find no traces of it m any of 
the books. The act iudeed is considered as the act of 
the tenant, but the reason assigued is, that he may with¬ 
stand the commission of waste, et qui noft obatat quod 
obstare potest } facere videtur. The situation of the tenant 

is 
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m extremely analogous to that of a commoi carrier; to 
prevent collusion) (and not on presumptidfi of actual 
collusion,) both are charged with the protection of the 
property intrusted to them, against all but the acts of 
God and the king’s enemies : and as the, tenant in the 
•tie case is charged with «tlie actual commission of the 
waste done by others, so in the other case the carrier is 
charged with actual default and negligence, though he 
loses the goods by a force that was irresistible, or by 
fraud, against which no ordinary degree of care and 
caution could have protected him. But supposing that 
collusion must necessarily be presumed in the acliou of 
waste, the presumption must stop there. If it were 
otherwise, the tenant would be without redress against 
the actual wrong doer, by whom he has been subjected 
to a forfeiture and damages. There is 'no doubt that 
lie has a remedy against him by action of trespass ; but 
if the presumption continued, the collusion established 
by it would amount to a licence, and afford a defence to 
the action. It would be still more extravagant to get up 
the presumption again in an action of covenant, to wrest 
and pervert the plain meaning of unambiguous words, 
and especially in a covenant, one of the effects of which 
is, to prevent any liability to the action of waste for the 
species of injury w hich the land has received. There is 
no other rule, I think, to construe the Covenant by, but 
the obvious intention of the parties, and the plain mean¬ 
ing of the language they have used : and the snbstance of 
their agreement is no more than this, that if the Plaintiff,, 
in*his business of brick-making, tliought fit to use the 
materials that were to be found in part of the farm he 
toolrin lease, he should be at liberty so to do, paying a 
fixed price for what he took" mad had the benefit of. 
That price he covenants to pay; hut I do not know by 
what l»w; we are authorized to extend this covenant, so 
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taken by a stranger, by trespass, and against the Plain- 
*’• tiff’s will, and Tor which the Plaintiff has brought an 

action of trespass. In what I have said upon the proper 
estimate of the Plaintiffs damages, I have not noticed 
several circumstances and distinctions that might require 
attention in making the estimate: for instance, the sub¬ 
version of the soil, from its effect upon the produce and 
future cultivation of the ground during the term, was an 
injury to the Plaintiffs interest as tenant, for which, if 
the case rested there, proportionate damages ought to be 
given him : but if he goes * for the* greater damage, in 
respect to the profits he might have made of the brick 
earth, he roust give up the other damages, because lie 
himself could not have obtained that greater profit, with¬ 
out doing the same damage to the ground with respect 
to the purposes of agriculture. But J have only noticed 
the principal object of damages, that being sufficient to 
dispose of the legal question before us ; and upon that 
question, my opinion is, that the Plaintiff* has had da¬ 
mages assessed to him, which belonged to another per¬ 
son, his lessor, and therefore l think the proceedings 
upon the inquiry ought to be set aside. > 

Heath J. In order to ascertain the measure of da¬ 
mages to which the Plaintiff is entitled, it is necessarv to 
ascertain the qature and quality of the estate and interest 
which he has in the land in question. It is common 
learning, that every lessee of land, whether for life or 
years, is liable in an action of waste to his lessor, for all 
waste done on the land in lease, by whomsoever it may 
be committed. If a general or a partial permission be 
given to the lessee in the instrument creating the estate, 
to commit waste, he is so far a tenant without impeach¬ 
ment of waste. Such permission vests the property of 

what 
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what is the subject of waste in the lessee; so (hat he avails 
himself of it during the continuance of his interest. It 
is so with respect to trees and minerals. In cases of 
bankruptcy the present lessee would be considered as the 
purchaser of so much soil. So, if he had stipulated for 
any quantity of timber growing on the land, with a li¬ 
berty of felling the same at a certain price, can there be 
a doubt but he must be considered as the purchaser of 
such timber ? It hath been urged, that no certain portion 
of the land has been set out:—the soil taken must be 
considered as the property of the Plaintiff, or at least he 
has a right to elect that land out of which it is taken. 
The proof is this, that if the landlord had brought an 
action of waste against the Plaintiff, on account of the 
removal of this soil, he could not have protected himself 
ill any other manner, than.kv insisting on the articles, 
and his election. The tortious act of another may give 
the party injured a right either to affirm or disaffirm the 
act, as it shall the best suit his interest, and as he shall be 
advised. If the Defendant be only to pay the increased 
rent, it is giving him, who is a wrong-doer, all the beuclit 
and advantage of the Plaintiff’s contract. To consider 
the landlord’s right to recover. The cases between land¬ 
lord and tenant, where the tenant has no right to com¬ 
mit waste, are not applicable, because the soil and the 
trees are merely committed to the possession and custody 
of the tenant. Such custody and possession is irierely fi¬ 
duciary. In what respect can the lessor here recover da«* 
mages, P Not for the removal of the soil, for that is sold 
to another; but only for any damage possibly doue to 
the inheritance, if such there be, in the manner of the 
excavation 1 . Rut such damages are distinct from those 
demanded by the Plaintiff in the present action. If the 
lessor cannot recover damages for this excavation, the 
lessee may recover them. So I think, that the right of 
* * the 
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the Plaintiff to recover these damages, is proved directly, 
by the injury he has sustained, and indirectly, because 
the landlord canbot recover them; and it is clear that 
the one or the other of*them is entitled to them. No 
special damage could be set forth, because the damage is 
immediate, direct, and unconnected with any other da¬ 
mage. For these reasons I think that the damages have 
been properly assessed. 

Mansfield C. J. I am of the same opinion with my 
brother Heath . I concur in far the greater part of the 
law stated by my brother Chamhre ; but on the frame of 
these covenants, I think the case tolerably clear in favour 
of the measure of damages adopted on this occasion. In 
effect and substance this is a sale of brick earth by the 
lessor to the lessee. The habendum in the lease is for 21 
years, at the' rent of 1075/. per annum. I take it for 
granted* as it was said in the argument, and indeed it is 
what is expressed afterwards in the lease, that the price 
of half an acre per annum for 2] years, is calculated m 
the rent: the habendum is w ith full power to take this 
brick earth. There is a covenant that the lessee should 
have, take, and enjoy out of certain grounds containing 
38 acres and an half, with free right annually to dig to 
the depth of 20 feet from the plane surface, one half 
acre, for the purpose of obtaining thereout brick earth to 
be mad£ into bricks or tiles, or otherwise to be applied 
to such purposes as the lessee should think proper. The 
lessee covenants not to dig more than half an acre in a 
year, or otherwise to pay 375/. for every further half 
acre, being after the rate that the whole brick earth was 
thereby sold or intended to be sold for. I think the les* 
See, after these words* had the same right as the lessor. 
What more right could any man have in* brick earth, 
than to digj take, and sell it? Then there arethe Words 
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“ which the whole earth was sold or intended to be aoJd 
for.” The lease amounts to ait absolute sale of the 
whole brick earth, but the tenant was net to pay for the 
whole, unless he used the whole.* Twenty-one half acres 
are sold absolutely. The lessor could now take no brick 
earth; that would infringe the power of the lessee: as 
against him, the lessee might now say the brick earth was 
all his. If he took more than half an acre, he was to 
pay the additional price. If the lessor had taken this 
earth, even to the value of an hundred thousand pounds, 
the lessee would have had a right to recover against him 
the full value of it. Then* why not against a stranger: 
It is true, that ip an action against the lessor, the lessee 
must either have allowed the stipulated price by way of 
deduction from the damages, or it might have been re¬ 
covered against him in a crpss action. It is said he had 
not elected this spot; but surely at the moment that a 
stranger began to dig, he might say, this is the earth L 
intended to dig; aud by the affidavits it appears that 
this was very valuable earth. When it was dug by a 
stranger, had not the lessee a right to come and take it 
away, and use it ? And if so, has he not a right to make 
the stranger pay for it ? The consequence of this taking 
by a stranger, and of Ihis action against the stranger, is, 
as between the lessee and the lessor, it must be taken to 
have been dug by the lessee; if this, add what himself 
had dug, did not together exceed the half acre *per an¬ 
num, there is nothing to pay; but if it exceeds that 
quantity, the leasee must pay the stipulated rent for die 
surplus. In such a case as this, would the lessee be 
answerable in waste to the lessor for brick earth dug by a 
stranger l On a general covenant not to dig brick earth, 
I should think* it a doctrine hard upon the lessor, to say 
that if a stranger took the earth, the lessee should not be 
liable QftLtbia covenant. It is held in ft Inst. 14 5, 6, 303 , 
•K iVi B. old edit. 60, new edit. 137. that the*lessee shall 

be 
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So, # of tenant by the court,esy or in dower, 2 Hoi. Abr. 
821. 9. • If the law Were not so, there would be no pro¬ 
tection-to a lessor, where he lives at a distance from hia 
estate. This is not the case of a sack full of earth stolen 
by night, but many hands, and carts, must be employed, 
and the tenant must necessarily know it: when the lessor 
comes to see his estate, and ilnds the soil gone, it is im¬ 
possible that he should know who took it. Suppose on 
a covenant not to take brick earth, the lessor sues, find¬ 
ing a quantity gqne; is it an answer to say, “ 1 did not 
take it; a stranger, a beggar, took it: resort to him ?’* 
The law authorizes the tenant to use force m order to 
resist the taking; and if that, force is resisted by force, 
the law will not presume that the law is so feeble as not 
instantly to repel it, and prevail. Such a covenant 
would . be of no value whatever if this were so. Lord 
Coke y 2 Inst . 303. says, the lessee shall answer for the 
waste done by any stronger : for he in the reversion can¬ 
not have any remedy but against the tenant, apd the 
tenant shall have his remedy against the wrong-doer, and 
recover all in damages against huh, and by this means 
the loss at last shall light upbn the wrong-doer. If the 
lessee gave permission to a stranger to dig, no doubt it 
would be the act of the lessee, and be would be bound 
to pay the lessor the stipulated price. Then what is the 
difference between his agreeing to it, and his standing by 
while the stranger takes it. It is not necessary to pfte- 
judge the question whether the lessor can sue in. tiki*" 
case ; but I have great difficulty in finding out hovjUttefc' 
lessor can be injured ; for if the Plaintiff *bad Gontitcted 
to sell this earth to the Defendant, and had received the 
full value for it, must not he have paid his landlord the 
increased rent ? How does it differ whether he extorts 

the 



*in the Forty-eighth Year of GEORGE III. 


$03 


the price by an action, or receives it by voluntary pay¬ 
ment ? If the lessee may take it, as against the lessor, 
and recovers damages as against a stranger, although the 
stranger took it in the first instance against the willl of 
the lessee, he cannot say he does not so far confirm the 
act of the stranger, that he ought to pay the lessor for 
it. He has in fact the brick earth, since he is paid for 
it in damages in an action ; and he could not avoid pay¬ 
ing on his covenant, for any brick earth beyond the half 
acre, of which he has the advantage. Therefore, if the 
lessor has any right, it must be f'*r mere nominal da¬ 
mages, and I cannot say this verdict is wrong ; conse¬ 
quently the 

Rule must be discharged. 
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REGULE G ENE RALES. 

It is ordered, That from henceforth, in all special 
arguments in this Court, the Exceptions which arc in¬ 
tended to be insisted upon shall be marked in the margin 
of the Books to be delivered to the respective Judges. 

J. Mansi'! EM). 

J. Heath. 

A. Cham n re. 

It is ordered, That from and after the last day of 
this term no Defendant shall be -holden to special bail 
in. any action of trover or detinue, unless by an order 
of the Lord Chief Justice or one other of the Judges of 
this Court. 

J. Mansfield. 

J. Heath. 

A. CllAMBRE. 
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• Hilary Term. 

Lr is ordered, That from and after the first day of 
next Easter term, in every action to be commenced by ori¬ 
ginal writ of quare clausum fregit , there shall be written or 
printed under the summons to be served by the sheriff's 

officer on such writ, a notice in the following form \ viz. 

* » 

“ A. B. [ Defendant's name] You are served with 
“ this summons to the intent that you may by 
“ your attorney appear in His Majesty's Court of 
“ Common Pleas at Westminster at the return 
“ thereof, being the [the day of the month and date 
“ of the year ] in oi'der to your defence in this 
** action.” 

And it is further ordered. That upon every 
distringas to be issued in default of the Defendant's ap¬ 
pearance to such quare clausum fregit, there shall at the 
time of the execution of such distringas, be served by the 
sheriffs officer on the Defendant, ifiie can be met with, 
or if not, left at the dwelling-house of the Defendant, 
or place where such distringas shall be executed, a written 
or printed notice, in the following form ; viz. 

“ In the Common Pleas—Between A . B. Plaintiff 
“ and Cm D. Defendant [ the Names of the Parties. J 
“ Take notice. That 1 have this day distrained 
“ upon your goods and chattels for the sum of 
“ forty shillings, in consequence of your not liav- 
u ing appeared by your attorney in liis Majesty's 
Courtof Common Pleas at Westminster to a writ 
“ of quare clausum fregit , returnable there on the 
“ [stale the day and year:] And that, in default 
“ of your so appearing to the present writ of dis~ 
11 tringas at the return thereof, being the [stale 
“ the day and year] you will be liable to be dis- 
“ trained upon for such further sum as the said' 
“ Court shall be pleased to order. Dated) Sic. 
“ [ signed with the officer's name.] To [C. JjL] the 
“ the above named Defendant.” 

.T. Mansfield. 

J. Heath. 

S. Lawrence. 
A. Chambre. 


END OF HILARY TERM. 
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In the Forty-eighth Year of the Reign of George III. 


MEMORANDUM. 


On the first day of this term, Mr. Justice Lawrence, 
who had resigned his seat in the Court of King’s 
Dench, took his place as one of the Judges of this 
Court, in the room of Mr. Justice Kook is, deceased. 

And in this term John Bayley Esq. Seijeant at Law, 
was appointed one of the Judges of the Couit of 
King’s Dench, in the room of Mr. Justice Lawrence, 
and was knighted. 


Clements v. Lambert. May 5 . isoq. 

'IIE Plaintiff declared that he was law fully possessed ,\f ter ., n tiase . 
of a messuage and ten acres of land, and by reason ,,u nt ,,a ' b *’f u 
thereof was entitled to common of pasture upon Stockzccll t*> unit} of 
common for all his commonable cattle levant and couch* iH>w\^Joinout 
ant, as belonging and appertaining to his said messuage and i^a'.r.au'of a 

iih'smuhi- ami 

land with common appurtenant: Though those who have occupied the tiucnuui .since 
the extinguishment have always used common therewith* Otherwise, if it had been a 
grant of ail commons used therewith. 

Vol. I. Q 


laud 
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lnijd, with tlft; appurtenances, and that the Defendant 
wrongfully erected divers cottages and buildings in and 
upon the said common, and inclosed parts of the com¬ 
mon, whereby, &c. Upon the trial of this cause at 
Croifden summer assizes 1807, before Heath J. the Plain¬ 
tiff proved 60 or 70 years user of the common by the 
inhabitants of his house, the Swan Inn. The Defend¬ 
ant proved that in 1781 Edward Thorny croft, from w’hom 
he derived title to himself, was seised in fee as well of 
the locus in quo , being part of the waste of the manor of 
Stockzccll , as of the Plaintiff’s house and land, and in that 
year conveyed the latter to one Robertson , (under whom 
the Plaintiff derived title), together with all commons, com¬ 
mon of pasture, advantages, hereditaments, and appurte¬ 
nances whatsoever, thereto belonging or in any wise apper¬ 
taining. Heath J. thought (he ancient common extin¬ 
guished by unity of possession in Thorny croft, and that 
this deed did not amount to evidence of a new grant of 
common. A verdict however passed for the Plaintiff, 
with liberty for the Defendant to move on this point. 
And Shepherd , Serjt. having in Michaelmas term last ob¬ 
tained a rule nisi to set aside the verdict and enter a nonsuit. 

Rest, Serjt. now shewed cause. The cotcniporaneous 
usage for more than twenty years from the date of the 
PJaiutiff’s conveyance up to the present time, coupled 
with the words in the deed, are equivalent to a grant of 
a hew right ofjeommon. Where (he usage has coincided 
with one construction of the deed, the Court will not 
adopt any other construction, (a) 

Shepherd, Serjt. contra. This case is not distinguish¬ 
able from three or four cases to be met with in the 
books. The Plaintiff declares generally that the build¬ 
ing of' these houses has narrowed the enjoyment of his 

(a) Qi urre, Whether this proposition is not too extensive. Vide Doe 
ex dt-m. ('olclm^h v. .Johnson, 1 ksy. 4GO, where Lord Kenyon C. J. is 
said to have revolted at the idea that a tenant could make his landlord a 
trespasser by implication. But it did not appear that the landlord in 
that case was seised of the waste* 
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right of common. Although it is not rfecessary that he 
should nicely set out his title in his declaration, he must 
shew some title in evidence. The dtfed of 1781, which 
conveys the house to Robinson, under whom the Plaintiff 
holds, confines his title to the claim of common appur¬ 
tenant. But at the date of that conveyance, there was 
no common appurtenant in existence ; for it had been 
extinguished by unity of possession. Grimes v. Peacock, 
Bulst. 17. and the words, “ belonging or usually ap¬ 
pertaining,” will not create a new right of common. 
The user is of no importance. In the case of Saunders 
v. Oliffe , Moor. 4G7. there was user of the common, but 
it did not avail. While the lord of the manor was te¬ 
nant in fee of this land, he might permit his lessee for 
years to turn out cattle on the w'aste, but that would 
not operate as a grant of a right of common. Tn the 
cases of Bradshaw v. Eyr, Cro. El. 570. and IVorfedg 
v. Kingszcell , CJ Anderson , 168. S. C. Cro. El. 794. the 
common was adjudged to be revived by the words 
* l cum eodem messuagio usitatarum ,” coupled with proof 
of cotemporaneous user, but it was held that without 
those words a common would not have been created. 
It is immaterial whether the claim is put on the record 
in the shape of pleading, or only shewn in evidence. 
The Plaintiff here avers this right generally, as he may 
do, but the criterion of his proving it, is, whether the 
evidence, if put on the record in the shage of a justifica¬ 
tion to a trespass, would fully support his right. The 
difference between a declaration and a justification, is 
this, that a declaration states only the result of law, and 
entitles the plaintiff* generally; a justification states the 
steps by which that result is obtained. 

Mansfield C. J. This is not in a legal sense right 
of common appurtenant. We canuot say, upon looking 
at this deed, that a right of common passed Jt>y it. 

The other Judges concurring. Rule absolute. 

Q 2 


1808. 

Clements 


r. 

Lambert. 
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May 5. Bryan on the Demise of Child v. Win wood. 


A lessor for 
lives cannot 
acquire a fee 
by encroach¬ 
ment upon the 
waste ad join¬ 
ing the land 
demised, 
though accom¬ 
panied by ;K) 
years uninter¬ 
rupted posses¬ 
sion. lint it 
shall be intend¬ 
ed that lie in¬ 
closes the 
waste in right 
of the denn.-ed 
premises, for 
the benefit of 
the lessor after 
the term ex¬ 
pired. 

More espe¬ 
cially if his les¬ 
sor be seised in 
fee of the 
waste. 

Arts exer¬ 
cised in asser¬ 
tion of right 
upon one part 
of a w aste, are 
admissible in 
evidence 
against occu¬ 
piers ofano¬ 
ther part of the 
same waste. 


^JMTIS was an ejectment brought to recover possession 
of a messuage called the Honey house, with the garden* 
orchard and new Enclosure, and also of a second parcel of 
land newly inclosed from a waste called Alton Hoods. At 
the trial before (J rah am 15. at the last summer assizes for 
the county of 11 arrester, the Plaintiff’s lessor, in order to 
entitle himself to the manor and waste in question, offered 
evidence that he and the freeholders of the manor had 
prostrated encroachments ou this waste, and also that 
several persons had paid quit rents to himself for similar 
encroachments on the same waste. Ou the part of the 
Defendant, it was in evidence, that the person under 
whom the Defendant claimed, had about 100 years ago 
inclosed three quarters of an acre of Alton 11 oods, ami 
built tliereon the messuage in question : that many years 
after, and after his death, in 1744, his son accepted *a 
lease of those premises from the person under whom the 
Plaintiff’s lessor derived title, at one shilling rent, for three 
lives, the last of which expired about seventeen years 
before this ejectment brought: that above thirty years 
before this ejectment brought, the tenant, without the 
permission of the lord, inclosed another piece of the 
waste, divided from the demised premises by the high 
road, which he always occupied, without paying any 
acknowledgement. The one shilling rent was never paid. 
J5ut some evidence was given on the part of the Defend¬ 
ant, though not wholly uncontradicted, which tended to 
shew that the lord of the manor had ulienuted this part 
of the waste to the commoners, under an agreement that 
he might inclose the residue, and enjoy it in severalty, 
which agreement was supposed to have been confirmed 
by a decree in equity. The counsel for the Defendant 
objected to the admission of the evidence of act* done 

by 
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by other freeholders ; and also contended, that even if the 
Plaintiff were entitled to teeover the premises contained 
in the lease, he could not recover the land which was 
last inclosed. Clraham 11. admitted the evidence, and 
directed the jury, that if the second new iuefosure was 
made subsequently to tfie date of the lease, it must be 
presumed, (and more especially if they found the soil of 
the waste to be the property of the Plaintiff’s lessor,) to 
have been taken in with the consent of the lessor, in 
right of the demised premises, for the benefit of the 
lessor, after the end of the lease. The jury found a 
verdict for the_ Plaintiff* for the whole of the pre¬ 
mises. 

Williams, Serjt. had in a former term obtained a rule 
nisi for a new trial, partly upon objections to the evi¬ 
dence which had been admitted, but principally upon 
affidavits which stated that the persons under whom the 
J)cfcndant claimed, had been induced to accept the lease 
for three lives, by a misrepresentation of the extent to 
which it would confirm their piior claim to the pie- 
niises, agnirtst some other persons claiming under the 
same ancestor who made the first encroachment. 

Hfi/jley, Siljt. in shewing cause, contended that the 
Defendant was precluded by the lease from contesting 
her landlord’s title, according to the ease«of Hawick v. 
Thompson, 7 T. Ji. 4H8. lie also observed that if a te¬ 
nant* holds land and incloses part of the adjoining waste, 
he thereby attaches it to the estate which he holds, and 
that his subsequent occupation, though continued for 
more than thirty years, cannot vary the right to it. 

W illiams, contra, observed that in Ttarzcich v. Thompson 
the lease was still subsisting at the time of t^ic ejectment 
brought, and contended that according to the doctrine 

Q 3 recognized 
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v. 

WlNWOOD. 


recognized in the case of Jilake v. Foster , 8 T. R. 496. 
the estoppel determined by the expiration of the lease. 

The Cpurt thought that the affidavits suggesting cir¬ 
cumvention were not sufficiently, positive ; and observed, 
that if the Defendant could substantiate those facts, she 
might recover iu another ejectment: and without inti- 
tinraating that they saw cause to be dissatisfied with the 
verdict, or the direction of the Judge, on any other of 
the grounds taken, they 

Discharged the Rule. 


Ma,J 5 ‘ Finlay v. Seaton. 

certificate from RES PASS for seizing a cable. The Defendant plead- 

the judge, nor ed the general issue, and upon the trial proved in 

a suggestion on , 

the roll, is ne- evidence that he had taken it us a distress for rent due 

tUlf^a^Defend- from a third person, on whose premises it had been 
costs°under'ii P^ ace ^ by the Plaintiff. Double costs having been taxed 
G. 2 . c. 19. for the Defendant under the directions of the statute 
II Geo. 2. c. 19. s. 21. Faughan , Serjt. had obtained a 
rule nisi that the prothonotary might review his taxation. 
Being caljed upon to support his rule, he contended that 
to authorize the allowance of double costs, it was neces¬ 
sary, either that the Defendant should previously obtain 
from the Judge who tried the cause, a certificate that the 
case came within this act; or that a suggestion should 
first be entered on the record, whereby the nature of the 
action might appear. He urged, that the prothonotary 
could not again try the cause at the taxation of costs; 
lie could only look at the roll; and upon the roll the 
circumstanced of the cause of action do not appear. If a 
certificate was necessary, it was now too late to obtain it, 

according 
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according to the doctrine laid down in the case of Grindley 
v. Holloway, 1 Hong. 5 08, which arose on the statute 
7 Jac. 1. c. 5. lie also contended, that the owner of 
the cable not being the lessee, this could not de consi¬ 
dered as a question between landlord and tenant* 

Mansfield C. J. This act gives the Judge no au¬ 
thority to certify, therefore the omission to apply to the 
Judge cannot in this case deprive the landlord of his 
remedy. There is no question but that the double costs 
are to be paid: the only remaining question then is, 
whether a suggestion upon'the record is requisite to shew 
on what ground they are given. But it does not appear 
ou the record that the Defendant has double costs; 
therefore it is not necessary to suggest ou the record, 
that there is a cause for double costs. It is not necessary 
that the judgment should specify more than that a cer¬ 
tain sum is allowed for costs, and then all will be right; 
and it is admitted that no precedent of such a suggestion 
is to be found. No fact was in dispute between the 
parties before the prothonotary ; it was not denied that 
the action was brought against the landlord for a dis¬ 
tress, so that the prothonotary had sufficient information 
for his guidance. 

IIeatii J. observed, that in cases on the small debt 
acts the courts have allowed a suggestion to be made 
on the record, although no suggestion is given in the 
acts* 

Lawrence J. [ Adverting to Vaughans last argument.] 
This case clearly comes within the act, the purpose of 
■which is to enable landlords the better to recover their 
rents. 

Shepherd, Serjt. conlrd. 

Q 4 



Rule discharged. 
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If a declara¬ 
tion against 
barou ami feme 
foi a debt of 
tiir feme con¬ 
tracted hcfoie 
marriaee, al¬ 
lege a promise 
of the feme 
made after the 
mairiage to 
pay the debt, 
it is bad. 


(IN THE EXCHEQUER-CHAMBER.) 
Morris and Wife v. Norfolk and Another. 

^pnis was a writ of error, brought to reverse a judg¬ 
ment of the Court of King’s Bench. The Plaintiff 
below stated in the first count of his declaration, that 
before the intermarriage of the said Francis, the De¬ 
fendant below, with the said Man/ his wife, they the 
said Francis and Mari/, then Many Lovely made their 
certain joint and several promissory note in writing, 
and delivered the same to the said Benjamin and John , 
the Plaintiffs below, by which said note they jointly and 
severally promised to pay to tlvj said Benjamin and John 
the sum of twenty pounds, for value, received, whenever 
afterwards the said Francis and Mari/ should be severally 
thereunto requested, by means whereof they and each 
of them became liable to pay to the said Benjamin and 
John the said sum of money in the said note specified, 
whenever afterwards they or either of them should be 
thereunto requested. And being so liable , they the said 
Francis and Mary, afterwards, and after the intermarriage 
of the said Francis with the said Mary, and before the pay¬ 
ment of the said sum of money in the said note specified, 
undertook to pay the same upon request. The second 
and third counts averred, that the said Mar/, before her 
intermarriage with the said Francis, was indebted to 
the said Benjamin and John in the sums of twenty pounds 
for so much money by them, before that time paid, 
laid out and expended for the use of the said Mary, and 
twenty pounds for so much money by the said Mary be¬ 
fore that time had and received for the use of the said 
Benjamin ayd John: and that, being so indebted, they the 
said Francis and Mary, in consideration thereof, afterwards 

and 
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r. 
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and Auollier. 


The Plaintiffs assigned for error, first, That the pro¬ 
mises and undertakings of the said Francis and Mary in 
the said declaration mentioned, whereupon the said /Jen- 
jamin and John had recovered their damages, were, as 
to the said Mary , void in law ; for that the same were 
in and by the said declaration alledged to have been 
made by the said Francis* and i\fary, after the intermar¬ 
riage of the said Francis with the said Mary ; and that 
the said Mary could not, after her intermarriage with the 
said Francis , legally make any promise, ‘idlv, That 
judgment was given for the said Benjamin and John to 
recover their damages upon all the promises and under¬ 
takings in the said declaration mentioned; whereas in 
the second and last counts of the said declaration, it was 
alleged, that the said Mary, before her inter man iage 
with the said Francis , was indebted to the said Benjamin 
and John in the sums therein respectively mentioned; 
and that being so indebted, they the said Francis and Mary 
in consideration thereof, afterwards, and after her said in- 
lertnaniage, undertook and promised the said Benjamin 
and John to pay to them those respective sums of money 
upon request, but no sufficient or adequate consideration 
was stated in those counts for the promises and under¬ 
takings of the said Francis in those counts mentioned. 
3dly, That there was a misjoinder of counts; the De¬ 
fendants in error having declared against the Plaintiffs 
in error as joint makers of the promissory note mentioned 


and after her intermarriage with the said Francis , under¬ 
took to pay the same upon request. The breach stated, 
that they had refused to pay, although*so to do the said 
Mary before her said intermarriage, and the said Francis 
wild Mary since, had been often requested : but that to 
pay the same the said ISfJuy before her said intermarriage, 
and the said Francis and Mary since, had wholly re¬ 
fused, 8ic. 
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in (he first count; and the debts mentioned in the two last 
counts, which it was therein alledged that the said Francis 
and Mary promised to pay, being the separate debts of 
the said Mary , and contracted by her before her mar¬ 
riage with* the said Francis . 

The case was argued in Hilary term last by Peake for 
the Plaintiffs in error. If the promise of the feme covert 
alleged in the first count is held good, she is permitted 
to promise to discharge the several debt of her husband, 
contracted before his marriage upon this note. But 
it is not necessary to argue from this monstrous conse¬ 
quence, for it is well known that a married woman can 
enter into no contract at all. Bidgood v. Way and wife , 
2 Bl. 1236. was an action brought by the husband and 
wife jointly, for use and occupation, and money had aud 
received. Skyntier C. B. laid it down that no contract 
could be made w ith a married woman, and that no pro¬ 
mise, either express or implied, gave any interst to her. 
If the wife in that case could not, after marriage, con¬ 
tract that the Defendant might occupy her land, neither 
can she make such a promise as is here stated. Hill v. 
Hill, 2 Str. 1094. An action was brought by the hus¬ 
band and wife for wages earned by the wife before mar¬ 
riage : it was attempted to give ill evidence an admission 
made by the wife after marriage, that she had received 
20/. j Pratt C. J. held that it was not admissible against 
the husband and wife. Alban v. Pritchett , 6 T. Jl. 680. 
is a still stronger case; for that was an action brought 
by the wife as executrix; yet her declaration, affecting 
her husband’s rights, although arising jure uxoris, was 
held to be inadmissible. 2. The common form of decla¬ 
ration in these cases is, to allege that the wife before 
marriage became indebted, and being indebted, pro¬ 
mised to pay, and theu intermarried; and upon the in¬ 
termarriage the* liability of the husband arises, and upon 

that 
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that liability his subsequent promise is properly alleged. 
But in this instance the second and third counts state a 
promise made by the husband without shewing any con* 
sideration for it. It is neither alleged that the wife pro¬ 
mised to pay before marriage, nor that the husund was 
liable after marriage. If a wife dies, the husband ceases 
to be liable for her debts contracted before marriage. 
1 Ro. Ab. 351. G. 2. F. N . B. 120.; therefore it must 
appear on the face of the declaration, that his promise 
was made during his liability, and not after it had ceased. 
7 T. R. 349- Mitchinson v. Iletcson . Indebitatus assumpsit 
for w ork and labour perfortned for the Defendant’s wife 
before her intermarriage; and the declaration was held 
bad, because it stated the debt of the wife, anti the pro¬ 
mise of the husband, without any consideration moving 
to the husband for that promise ; and although that case 
appears to have been decided on the ground that the w»fe 
had been improperly omitted, who is here made a party 
to the suit, the whole of the argument on both sides 
turned upon the objection arising from the waut of some 
new consideration to sustain the action against the hus¬ 
band. 3. The husband might be sued alone on the 
cause of action alleged in the first count; he could only 
be sued jointly with his wife on the cause of action al- 
lcdged in the two last counts. This was so held in the 
case of Rose v. Bonier, 1 If. Bl. 108. 2 B i/s. 227. 

Swilhin v. Vincent atid Szcithin v. t incent audloife : the 
Court refused to consolidate the two actions, because the 
wife, was not liable for words spoken by her husband. 
So, neither here is the wife liable on the note of her 
husband. 
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Denman for the Defendants in error. The cases of 
Ililt v. Hill, and Alban v. Pritchett, are not inconsistent 
with this judgmeut. The criterion of the propriety of 
this judgment is, whether the action would survive against 

the 
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tl»e wife solely, if her husband were to die pending the 
suit. Undoubtedly it would survive. Even the case of 
JWitchinson v. JFere son proves that the wife must be sued 
where the debt accrued before marriage : and this de¬ 
claration* only stales the continuation of the joint liability 
of husband and wife which existed before the marriage. 
The wife’s promise is not in all cases a nullity : in some 
cases it must necessarily be valid, for if a debt is barred 
by the statute of limitations, there a subsequent promise 
made by the husband and wife will take it out of the 
statute ; if this were not so, in the event of the husband’s 
dying before the wife, the debt would be lost, and there 
would be a complete failure of justice; for the promise 
of the husband alone would bind himself during their 
joint lives, but without some new consideration personal 
to himself, such as Would make, the action survive against 
his executors on his own death, his sole promise would 
not biud himself after his wife’s death ; nor would it bind 
her after his decease; and as it is clear that the promise 
of the wife alone, made during coverture, will not revive 
the debt; in all cases of marriage, where the debt is 
mere than six years old, it would be impossible during 
the husband’s life so to revive it that it might survive 
against the wife, unless their joint promise would suffice. 
2. All the books agree tlKit the husband shall be charged 
with his wife’s debts incurred before coverture. And 
the practice certainly has prevailed, that, in an action 
against the husband and wife jointly, the husband may 
be arrested and detained till be lias put in bail for both. 
This is founded on his liability ; an actual promise to 
pay his wife’s debts is not necessary. 3. There is no 
misjoinder of counts. It is stated in the first count, that 
the wife was severally liable before marriage, and in the 
two last, that she was solely liable before marriage ; and 
since it appears by the declaration, that the husband is 
in each count, sued in respect of his wife for a debt due 

from 
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from the wife before marriage, the Court .will support 
the judgment, by rejecting that part of the count which 
alleges the joint contract; as was done in the case of 
Rees v. Abbot , 2 Coup. 832. The joining of these 
counts on the record proves that the Plaintiffs have made 
their election to sue the Defendants on the separate claim 
against the wife. 


1808. 


Morris 
and Wife 


v. 

Norfolk 
ami Another. 


Peake in reply. If immediately before the expiration 
of six years the husband promises to pay, in considera¬ 
tion of forbearance, that is a good consideration, personal 
to himself, and his promise* will, after his wife’s death, 
bind himself and his executors. It is true, as the argu¬ 
ment states, that if he promises after the six years ex¬ 
pired, his promise will bind himself only during the 
joint lives of himself and his wife ; and that in neither 
case could it, after his decease, be given in evidence against 
lier. But although in the latter case the action would 
not survive against either: not against the wife after 
the husband’s decease, because during his life she was 
incompetent to contract or promise ; and he is incompe¬ 
tent to bind her after his decease; nor against him, be¬ 
cause there is no new' consideration to extend his liability 
beyond her life; yet it does not follow that a joint pro¬ 
mise would he more effectual. If such a promise would 
be valid during bis life, it could be given in evidence 
agaiust the wife after his death: and much greater in¬ 
conveniences would accrue from this consequence, than 
from the other; for the husband’s influence might often 
be perverted to oppressive purposes, as in favour of cre¬ 
ditors against the w ife. 


Mansfield C. J. desired to be informed whether auy 
cases were to be found, in which declaration on a pro¬ 
missory note had omitted to state any assumpsit besides 
that which uas contained in the tenor t»f the note. 

Starkey 
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mentioned as in point. His ley v. Stafford , Palm. 312. 

and Wite and .dieberry u. JValby, 1 Str. 229* which cites 1 S/tf. 

Norfolk 224. were also cited, 
and Another. 

a 

On this day, the Court , without adverting to the two 
last objections, gave judgment for the Plaintiff in error 
upon the iirst. 

Judgment reversed. 


Hay 17. 


IIefford v . Alger. 


Tlie two sure¬ 
ties in a reple¬ 
vin bond are 
together liable 
only to the 
amount of the 
penalty in the 
bond, and the 
costs of the suit 
on the bond. 

If the Plain- 
tiffin replevin 
is nonsuited, 
the Defendant 
is not bound to 
liav e his da¬ 


mages assessed 
by the jury un¬ 
der si. 17 C«r. 


rplIK Plaintiff having in January 1807 distrained the 
goods of Bride his tenant, for tent due at Christmas 
1806, Bride replevied, and the Defendant and his brother 
became the sureties in the replevin bond. Bride sued in 
replevin, and was nonsuited, lie afterwards became a 
bankrupt, and his assignees on the 30th December 1807 
were proceeding to sell his goods, when the Plaintiff put 
in his claim for a year’s rent, accrued since the rent di¬ 
strained for, which the assignees undertook to pay, on his 
permitting the sale to proceed. The avowant had sued 
out his writ de reform habendo on 28th November 1807, 


it. c. 7. or to 
take the earli¬ 
est moment to 
prosecute his 
writ drretorno 
habendo. 

And he may 
again distrain 
the same goods 
for rent subse¬ 
quently accru¬ 
ed, prev ionsly 
to executing 
his retorno ha 


and on 26th January 1808 he delivered it to the sheriff, 
who thereupon returned an eloignment; upon which he 
tock an assignment of the replevin bond, and brought au 
action thereon and delivered separate declarations,. and 
proceeded to sign judgment, and to sue out separate w'rits 
of execution against the Defendant and the other surety, 
for 50/., being the amount of the penalty in the replevin 
bond, and 10/. Is. being the separate costs of each 


benrto, without 

waiving his action against the sureties in the bond. 


Defendant,, 
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Defendant. He delivered the writs to the sheriff, with 
directions not to levy more than 90/. in the whole; 
being the amount of the rent originally distrained for, 
and the costs in both the actions; however, upon some 
communication taking place between the pa/ties, the 
Plaintiff received of the Defendants under this execution 
the sum of 70/. 2s. only, consisting of 50/. the penalty in 
the bond, and 20/. 2s. for the costs awarded against both 
these Defendants; but without abandoning his supposed 
claim for the 'amount of the rent and all the costs. 


£19 

1808. 

Hefford 


r. 

Alger. 


Marshall Serjt. had on a former day obtained a rule 
nisi for returning to the Defendants the money so re¬ 
ceived; upon the ground that the plaintiff having nei¬ 
ther proceeded on the statute to value the distress, nor 
availed himself of the opportunity which he had of re¬ 
taking Brides goods under his writ of retar no habendo , 
could not, after consenting to the sale by the assignees, 
now resort to the sureties in the replevin bond, for any 
Mini whatever. 


/ aughan Serjt. in shewing cause against this rule 
observed, that the rent which the assignees undertook to 
pay, was not the rent orriginally distrained for, but w as 
rent subsequently accrued. He supposed that the Plaintiff, 
having obtained separate judgments, was entitled to sue 
out a separate execution against each for 60/. Is., the pe¬ 
nalty and costs, which amounted to 120/. 2s. in the 
whole, and that therefore he was well entitled to levy 
the sum of 96/. which he claimed. [Lawrence J. ob- 
served, that there was only one penalty in the bond, and 
therefore under the two executions the plaintiff could 
levy only the single sum of 50/., and the costs of suing 
both sureties on the bond; and he had already received 
that amount.] Vaughan suggested that on the authority 
of Waterman v. Yea, £ JVils. 41. the sureties ore liable to 
a greater exteut than the penalty in the tfond. In the 


case 
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1808. case of Lord .Isotmlale v. Churchy 2 T. It. 388. it was 
held that an obligee might recover to a greater amount 

r. than the penalty.. 

Anita. 

Marshall, contra. The Plaintiff in replevin being non¬ 
suited, the jury then sworn ought to have assessed the 
damages and the value of the goods. But although that 
course was not pursued, jet inasmuch as the plaintiff 
could at all times have had his writ de returno habendo at 
his pleasure, he ought to have retaken the goods in the 
hands of the assignees. The case of Waterman v. Yea 
has been overruled in that of Evans v. Hrander . 
2 II. Bl. 547- 


Mansfif.i.d C. J. The only question is, whether by 
this proceeding w ith the assignees, the Plaintiff has waived 
his right to sue on the replevin bond. If l could have 
a doubt on that subject, the defendant by the terms ot 
the uegociation, which, according to the affidavits, took 
place when the money was paid, has admitted the right 
of the plaintiff' to the penally in the bond. The case of 
Lord F.otisdu/e v. Church, has been overruled by the subse¬ 
quent case of Wild v. Clarkson, 6 T. R. 304. In the 
common case of a bond in a penalty, conditioned to pay 
a smaller sum, it was held very reasonable to calculate 
interest on the sum secured by the condition; but when 
the principal and interest equal the amount of the penalty f 
the interest must thenceforth cease; therefore, in a court 
of equity, a note of hand is a better security : I was of 
counsel in the case of Knight v. Maclean, which was 
argued before Lord Thurlozc, chancellor. 3 lira. Cha. 
Ca. 4 y(j. in which this doctrine of liullcr J was citicd 
and very much discussed. 

Heath J. This point is well settled* There is no 
ground fur tile motion in any point of view. 


Chamber 
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Chambre J. The Plaintiff was notentitled in respect 
of the first distress, to stop the sale by the assignees. At 
that time he had no lien whatever on the goods in respect 
of the first distress. He had a right to distiain again for 
the subsequent rent; that right he was at liberty to waive, 
and in respect of it to consent to the sale of the goods. 

. Rule discharged. 


1808. 

HEttoitu 


r. 

Am; eh. 


Ma nn v. Calow and Another. 


May 19. 


rjpHIS was a scire facias against the bail on a recogni¬ 
zance which had been taken in an action of debt 
upon a judgment for 300/. The declaration was in the 
usual form ; and supposed ^he obligation of the recogni¬ 
zance to be, that the bail should satisfy the “ debt and 
damages.” But upon a plea of mil lid record, the rceog_ 
iznnce appeared to be for payment of the “ damages” 
only, upon this failer of the record, Marshall Seijt., upon 
the authdrity of Rastall v. Straton, 1 II. !i. C. 49. and 
Petrie v. IJannai/, 3 T. 7?. 039 . obtained a rule nisi for 
amending the entry of the recognizance, by inserting 
before the word “damages ” the words “ the debt and,” 
contending that this was a mere misprision of the officer, 
and that the Court was empowered by si. 8 //. 0. c. 13. 
to amend the misprisions of their cleiks. ® 


In scire facias 
against tfie 
hail, it’the re- be 
a failer of the 
record tlirou^h 
a iniM>n.<-on of 
the officer of 
the court, the 
Court will pci- 
luit the recou¬ 
nt sauce to be 
amended. 


Jlutmingfon and laughan Serjts. contra , shewed cause 
instanter . They endeavoured to distinguish this from the 
cases cited ; first, because this was not an attempt to 
amend the proceedings, but to amend the record itself; 
and next, because neither of those cases was the case of a 
proceeding against the bail, and it was a principle in the 
practice of this court, not to permit amendments in pro¬ 
ceedings against bail, who must be presumed to be conu- 
Vol. I. R sant 
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1808. 


». 

Caiow. 


Ant of the mistake, and to rely on it for their defence; 
otherwise, it must be supposed, that they would have sur¬ 
rendered the defendant. Grey v. Jefferson, 2 Str. llf)5. 
IlilHer v. Frost, 1 Str. 401: In the.cnse of Fuhcood v. 
Anniss'3 Bos. and Pull. 321, Lord Jll-oanley said, that 
<£ the court would not in their discretion amend any error 
in the proceedings against the bail, of which the bail are 
entitled to take advantage.” So, Stephenson v. Grant, 
2 New Rep. 103. In the case of Perkins v. Pettit, 2 Hos. 
& Pull. 27-5. the Court said there was nothing by which 
they could amend ; and Rooke J. once expressed a doubt 
whether the Court had entirely concurred with Lord 
JH/don, when in that case he asserted, that the Court had 
a discretionary power to amend proceedings against the 
bail. 


Mansfield C. J. In the case of Stephensonv. Grant, 
the Court thought the Plaintiff’s conduct had been 
grossly wrong; but they said, that though bail were to a 
certain degree favoured, it was not to be understood that 
the Court would never permit an amendment in proceed¬ 
ings against bail. In the present case it w'ould be very 
extraordinary if they would uot permit an amendment, 
for it is to amend their own act. The argument against 
it supposes, that when the bail are taken, something passes 
concerning the debt and damages. But the entry in the 
filazer’s book is merely this. u 20th May 1807, Paul 
u Calow and Ddnard Barker Mere added as bail in this 
“ cause, and justified in open court in 354/. each, and 
“ were allowed.” Aftenvards, M'hen proceedings are to 
be had against the bail, the officer from this memoran¬ 
dum makes out the recognizance in form. An applica¬ 
tion is now made to amend by adding that, which the 
bail have in truth undertaken to pay, that is,“ the debt:” 

for these bail were at first taken in the same manner as 
< 

all other bail; the mistake was afterwards committed in 

making 
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making out the formal instrument, and it vfould be mon¬ 
strous if this omission should render the acknowledgment 
of the bail a nullity. 


1808. 


Mann 


r. 

Calow. 


Heath J. One principal reason why the courts have 
been adverse to amend a scire facias against bail, is that 
the bail may have time to surrender their principal; for 
if they surrender him, the Plaintiff has satisfaction for 
his debt; blit there is no ground in this case to believe 
that the bail would ever surrender their principal; be¬ 
cause, if this mistake is fatal, the effect of it is, that al¬ 
though the bail should not surrender him, they would be 
liable only to a very trifling extent. 


Lawrence J. In this case there certainly is enough 
to amend by, in the minutes of the officer. When bail 
are put in nothing is said either about debt or damages: 
the entry is, to pay the condemnation money and costs. The 
officer afterwards, upon reference to the writ, sees whether 
the action be debt or case, and draws up the recognizance 
accordingly. There are two things then, which are in¬ 
structions for the officer, the writ and the minute, and it 
would be most monstrous if by this neglect of his the 
party should be deprived of his remedy. 


Chambre J. There are the same instructions from 
which the officer may supply the omission iif this in¬ 
stance as he has to draw up the recognizance by in all 
other cases : the form of the verbal acknowledgment of 
the bail is in all cases the same, and the minute which is 
made of it in the blazer’s book is sufficient authority for 
the amendment. 

Rule absolute, the Defendant Jhaving liberty to plead 
de novo . 


R 0 



224 


CASES in EASTER TERM 


1 A 08 . 


May 30. 


If is not of 
itself a defence 
to an action by 
the imlorer of 
a bill of ex¬ 
change, to 
plead that it 
was accepted 
for the accom¬ 
modation of the 
drawer, with¬ 
out considera¬ 
tion, and was 
indorsed over 
after it became 
due. 

Where a plea 
shall conclude 
to the country 
and where to 
the Court, 
quaere. 

Difficult 
questions are 
not to be 
pleaded as 
sham pleas. 


Charles and Another v. Marsden. 

was an action brought by the Plaintiffs as in¬ 
dorsees of a bill of exchange drawn by Atkinson. 
against the acceptor. The Defendant pleaded that he 
had accepted the bill for the use and accommodation of 
Atkinson , and without any consideration whatsoever for 
the same, and that afterwards, and after the time when 
the bill became due and payable, Atkinson indorsed it to 
the Plaintiffs, they well knowing at the time of such in¬ 
dorsement, that it had been and was so accepted by the 
Defendant for the use and accommodation of Atkinson , 
and that the Defendant had not ever received any consi¬ 
deration whatsoever for the same. The Plaintiffs replied, 
(w ith a protestation of the insufficiency of the plea), that 
Atkinson indorsed the bill to them before the time when 
it became due, and not after, as the Defendant had al¬ 
leged ; and that, they prayed, might be inquired of by 
the country. The Defendant demurred ; and assigned 
for cause that the replication concluded to the country, 
whereas, inasmuch as the Plaintiffs had offered an issue 
only on one of the facts set forth in the plea, and not oil 
all, they ought to have concluded their replication to the 
Court with a verification. 

Best Serjt. in support of the demurrer, and Shepherd 
Serjt. contra, largely investigated the doctrine upon this 
question, as it is to be collected from the several cases 
ol Hedges v Sandon, 2 T. 11. 439. Baynham v. Mat- 
thezvs, 2 Str. 871. Clarke v. Glass, 1 Williams s Sound, 
103. b. n. Stanford v. Rogers , 2 Wils. 113.; better re¬ 
ported by Bul/er , J. 2 T. R. 443. Smith v. Voters . 
JDougl. 427. (which, per Lawrence J., has been over¬ 
ruled,) 
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ruled,) Ilaif man v. Gerrard, I Williams's Saund. 102k, 
the cases collected in the note there, and the rule pro¬ 
posed by the learned editor. But the Court suggested a 
doubt whether the plea could be supported, and dexired 
them to turn their attention to that question. Best con¬ 
tended on the authorities of Brown v. Davis , 3 T. It. 80 
Boehm v. Stirling , 7 T. R. 423. and Taylor v. Mather , 
3 7'. R. S3, n. that the plea stated a sufficient defence to 
the action. 

Mansfield C. J. There is no allegation of fraud in 
this plea, nor any avermept that the Plaintiff did not 
give a valuable and full consideration for this bill : it 
must therefore be presumed that he did, and that there 
is no fraud in the transaction: he receives the bill from 
the proper hand which was entitled to have the posses¬ 
sion of it, the person to whom it was payable. It is not 
necessarily to be inferred, because it was an accommo¬ 
dation bill, that there w r as an agreement not to negotiate 
it after it became due; but if there was such an agree¬ 
ment, it was the Defendant’s own fault that the bill was 
outstanding; for even supposing that the drawer had 
undertaken to provide for the payment, when the bill 
became due, the acceptor had a right to require that it 
should be given up. It happened through his permission 
therefore, if the bill gave the drawer any power to de¬ 
lude the indorsee. None of the cases cited go a so far as 
to support this plea. 

Heath J. In this case there was no inconvenience 
or mischief to the party. 

Lawrence J. I remember a former case of a sham 
plea, where the pleader had raised a question of great 
difficulty, and it being suggested that it was a sham 
plea, the Court required an affidavit of the truth of the 
facts pleaded, considering it a most gross contempt to 

ll 3 put 


1808. 

Charles 

r. 

Marsukn. 
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1808 . 


ClIAfU.ES 


r. 

Mahsoex. 


put questions of difficulty in the shape of a sham plea. 
Upon this intimation of the feeling of the Court, the 
plea was afterwards abandoned, and the debt was paid. 
Not indeed that there is any difficulty in this question; 
for none 'of the cases cited go the length contended for. 
Where a party has obtained the bill by fraud, or where 
there is any pcrjudice to the drawer, those cases apply ; 
but unless iu instances of this kind, the acceptor is not 
relieved. This case may fall within some general ex¬ 
pressions which have been used by the Court in giving 
Judgment, but those expressions are always to be taken 
with reference to the cases to* which they were applied. 
One was a cases of clear fraud : another was a smuggling 
transaction. In the present case, it is to be supposed 
tliat the party persuades a friend to accept a bill for him, 
because be cannot lend him money. Would there be 
any objection, if, with the knowledge of the circum¬ 
stance that this is an accommodation bill, some person 
should advance money upon it, before it was due ? Then 
what is the objection to his furnishing the money on it 
after it is due ? for there is no reason why a bill may 
not be negotiated after it is due, unless there was an 
agreement for the purpose of restraining it. But if there 
had been such an agreement, it should have been stated 
in the plea, and it might then have been a defence: but 
that is not so here, lliis bill then must be presumed to 
be given in order that the party may raise money on it 
in the ordinary way. 1 see nothing in the transaction 
prejudicial to the acceptor; and the plea is bad in sub¬ 
stance. 


C’hambrf, J. This pica is bad in substance. It was 
never meant that the Defendant should have any consi¬ 
deration for the bill. If he had lent money, it would 
have been without consideration : but he could not per¬ 
haps lend money; he therfore lent a bill. He is not 

hurt, 
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hurt, if he cannot be called upon before the time wheji 
the bill is due. There is no fraud or collusion: the in¬ 
dorser receives this, as he would receive any other bill. 
I cannot see any reason why, because there was no con¬ 
sideration, the bill should therefore not be .negotia¬ 
ble. The other question would require much examina¬ 
tion, and would render it necessary to go through the 
cases, some of which appear to clash, and it might be 
difficult to reconcile them, but it is unnecessary to give 
any opinion upon that point. 

Judgment for the Plaintiff. 


1808. 

Charles 

r. 

Marsdbn. 


Toulmin v . Anderson. 


May 2i. 


was an action upon a policy of insurance, it does not 

effected on the ship Adiona and her cargo at and from "rca^the risk 

the Cape of Good Hope to Buenos Ayres. Upon the trial 0,1 a policy, to 
1 ~ / 1 ■' 1 convey prison- 

of this cause at the Sittings after Michaelmas term last, ersot'warm 

before Chamhre J. and a special jury, in was proved that slued.*** m 

JI op ley had put goods, consisting chiefly of British manu- wiUni/the h* 

factures, on board the ship, at the Cape , during the first nuts of the 

. ^ < ° South Sea Com* 

week in September 1S0(». On the 10th of the same month pane's charter 

he directed the Plaintiffs to effect the insurance. Three IthceuJed by 

Spanish naval officers, then resident at the Cape as pri- 1,1 ?/','• ^ 

soners of war on their parol, obtained from Sir David 3. *•*». l. c. ns. 

liaird , who exercised the chief command there, a per- Sept^ij * uso™ 

mission or order, that they might pass over to South any places’ 

which then 

were, or should thereafter be, under thtf dominion of His Majesty. Jiiuvou Ayres 
was taken by his majesty’s troops in the preceding year, and retaken on 12th Avgust 
1006. Held that an adventure to tiuenos Ayres , commencing m the tirst week of Sep¬ 
tember 1H06, was illegal, and the policy on it void. 

Whether European goods may be transported from colony to colony within star. 15 
Car. 2. c. 7. s. 6., yuare. -» 

A loss by barratry is well alleged, though the proof is, that it happened by the act of 
an enemy and by barratry jointly. 

U 4 America 
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• Tout.hu iv 


r. 

Andkhson. 


America in this vessel: but they were informed by him, 
that they were still to consider themselves as prisoners of 
war, and were enjoined upon their arrival to appear be¬ 
fore General Beresford , who then had a command in 
South America , in order that they might be exchanged by 
him for English prisoners. But it did not appear that 
this circumstance was communicated to the captain ot 
the ship. They were accordingly received on board# 
where they had their passage gratuitously. They we 
not searched, nor subjected to any restraint during their 
voyage. The vessel sailed, and had nearly arrived at 
the English bank of the river /ale, when the Spaniards , 
being armed with dirks which they had concealed, toge¬ 
ther with four English mariners, overpowered the master 
and the rest of the crew, ran the ship aground, and 
escaped. The vessel, with a part of the goods, was af¬ 
terwards burnt, to prevent capture. The declaration 
alleged, that certain of the mariners barratrously took the 
ship from the master, and ran her aground, and deserted 
her, and that the master burnt the ship with th e cargo, to 
prevent her fulling into the hands of the enemy. The 
Defendant’s subscription to the policy was admitted. 
The order of council of the 17th of September 1800, pur¬ 
porting to legalize the trade to Buenos Aj/rcs , was pro¬ 
duced in evidence. No licence for this adventure had 
been obtained from the South-Sea Company. 


Best Serjt., for the Defendant, made the following 
amongst other objections to the right of the Plaintiff to 
recover. 1’iist, that the owner, by taking the Spaniards 
on board, had materially increased the risk of the ad¬ 
venture, without the consent of the underwriters. 2dly, 
That the ship was not lost merely by the barratry of the 
crew,, as alleged in the declaration, but principally, or at 
least in part, by the hostile act of the Spanish prisoners. 
3dly, That this adventure was illegal, as being an in¬ 
fringement 
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fringement of (he rights secured to the South-Sea Com¬ 
pany by the stat. 9 Ann. c. 21 ., and that this objection 
was not done away by the stat. 47 Geo. 3. sets. 1. c. 23. 
for two reasons. 1st, Because that statute purports to 
legalize the traffic therein mentioned, only from the 
l~th of September 1806, whereas these goods were laden 
on board in the first week of that month, and the policy 
attached from the 10th of the same month; and 2dly, 
because Buenos Ayres having been retaken by the enemy 
on the 12th of August in the same year, was not at the 
time of passing that act, a place belonging to, or in the 
possession, or under the .dominion or protection of his 
majesty;” 4thly, That supposing Buenos Ayres was to 
be considered as a British colony, this adventure was ren¬ 
dered illegal by the stat. 1 5 Car. 2. c. 7. ss.G & 8. which pro¬ 
hibits goods, the produce of Europe , from being imported 
into any colony from any other country, except immedi¬ 
ately from Great Britain. C/iambreJ. was of opinion, 
that the taking the prisoners on board did not necessarily 
vary the risk, but left it to the consideration of the jury, 
whether the circumstance had increased the hazard in 
this instance; he also thought that it was immaterial 
whether the Spaniards or the English mutineers first sug¬ 
gested the act of piracy ; if the mariners in fact did mu¬ 
tiny, it was barratry. The jury found a verdict for the 
Plaintiff. 



V. 

Axdsason. 


Best Serjt. in the last term liad obtained a rule nisi to 
sot aside the verdict, and enter a nonsuit, upon the seve¬ 
ral objections above stated. 


Shepherd , L,ens , and Vaughan Serjts. on a former day 
in this term shewed cause, and Best and Omlow Serjts: 
were heard in support of the rule : as the principal ar¬ 
guments which they used are referred to in the judg¬ 
ment, they are here omitted. • 


After 
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Toulmin 

r. 

Anderson. 


/Vfter time taken to consider, , 

Mansfikld Cli. J. now delivered the opinion of the 
Court. 

This case arose upon a contract of insurance. The 
policy was upon a voyage from the Cape of Good Hope to 
Huenos At/res. The declaration alleges that a loss has 
been occasioned by the barratry of ihe mariners. The 
loss being clearly proved to have happened, and all the 
evidence having been produced winch is necessary to 
entitle the Plaintiff to recover, and the jury being of opi¬ 
nion upon the facts that lie .ought to lecover, several 
objections have been made for the purpose of setting 
aside their verdict, and entering a nonsuit, First, much 
stress has been laid on the taking on board of three Spa¬ 
nish prisoners of war, who were on their parol, and who, 
as it appears, were taken on board by the permission of 
the governor then residing at the Cape, and for the pur¬ 
pose of being delivered up to the English commander in 
chief in South America, in order to be exchanged Tor English 
prisoners. The foundation of this objection is. that the 
taking these three prisoners on board altered the risk of 
the underwriters, and consequently put an end to the 
contract of insurance; but as to this, we have no me¬ 
dium through which we can form a judgment of what 
might be expected, or wdiat w'as likely to be the conse¬ 
quence. Jn many cases the taking three such persons 
on board might be ot great use. It is much the practice 
for vessels to approach an enemy’s coast with a prisoner 
or two on board, under a pretended flag of truce. It 
was suspected that these prisoners weie the authors of 
the mutiny, but it was not proved. As it is not shewn 
that the giving a passage to these persons must necessarily 
increase the risk, we can form no judgment on this head; 
the question was properly left to the jury, and they 
thought that the risk was not thereby increased; the ob¬ 
jection 
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jcction therefore can have no weight here*. It was al$o 
objected, that the voyage was illegal on two several 
grounds: the first is, that the sending the goods insured 
from the Cape to Buenos Ayres, is contrary to the general 
laws for the protection of English navigation, wjiich pro¬ 
hibit the sending out any European goods to the Planta¬ 
tions except in British ships. The words of the statute 
l. r > Car. 2. c. 7. s. 0. are very general, that" no connno- 
dity of the growth production or manufacture of Eu~ 
“ rope shall be imported into any land, island, See. to his 
“ majesty belonging, or which shall hereafter belong 
“ unto, or be in the possession of, his majesty, in Asia , 
“ Africa, or America , (Tangier only excepted,) but what 
u shall be bonaJide and without fraud laden and shipped 
“ in England, II ales, or the town of Berzcick-upon - 
“ Tzreed, and in Ew j g7/s//-built shipping, and which shall 
t( be carried directly thence to the said lands, Sfc. and 
4i from no other places, or place whatsoever.” These 
words extend the prohibition not only to the plantations 
then belonging to his majesty, but to all which should 
thereafter belong to the crown of Engfatid. It has been 
contended by the Plaintiff, that these goods might be 
legally exported from Great Britain to Buenos Ayres, al¬ 
though they should go by the way of the Cape, and touch 
there; and that this being so, it would make no distinc¬ 
tion whether they were landed at the Cape, and kept 
there for a time, or w hether they \Vere immediately car¬ 
ried on to the place of their ultimate destination ; that 
the policy of the act would in either case be substantially 
satisfied, by making Great Britain the general depbt and 
port of delivery of all goods going out to the colonies. 
Hut it would be difficult for the Plaintiff to get rid of 
this objection; for although upon inquiry it has not 
been discovered that any sentence of condemnation has 
been pronounced in the admiralty court, or court of ap¬ 
peal, on the ground that a ship has carried European 

produce 


1808. 


To L'I..MIN 


r. 

AnDEHSO-V. 
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produce from one colony to another; and though there- 
is reason to believe that it has been generally understood 
in the mercantile- world, that goods lauded on one West- 
India island may be removed to another, still there has 
been no legal decision upon the subject; and considering 
the words of this statute, there might be much room to 
hesitate, before the Court could declare that such a prac¬ 
tice is allowable. But we are not called upon to decide 
this point now; for an objection is raised, that by the 
almost forgotten charter of the South-Sea Company this 
voyage is rendered illegal; and it is impossible for us to 
get over this objection. The.statu<e 9 Ann. c. 21. s. 47. 
gives to the South-Sea Company in the strongest terms 
possible an exclusive right to trade in the South-Seas. 
The 49th section, “ to the end the said South-Seas, or 
“ the kingdoms, Sfc. and places within the limits 
“ therein mentioned shall not be visited, frequented, or 
if haunted, by any others, enacts under severe penalties 
u that uone of the subjects of her majesty, of what de- 
tl gree or quality soever they be, other than the said 
41 Company, or their factors, agents, or servants, or 
%t other persons by them licensed thereunto, shall di- 
u rectly or indirectly trade, traflick, or adventure, into, 
“ unto, or from, the said South-Seas, or other the part* 
“ within the limits aforesaid, or shall hire, freight, or ft 
te out, any ship or ships, or lade, or put on board any ship 
“ or ships,, any goods or merchandizes whatsoever, with 
intent to haunt, traflick, trade, or adventure into, un- 
a to, or from, the said South-Seas, or other parts within 
u (he limits aforesaid.’* Nothing can be a stronger pro¬ 
hibition of eveu>fitting out a ship for the purpose, than 
this is; and consequently (he trading of this ship, being 
earned on without a licence obtained from the South- 
Sea Company, is as directly in contravention of this 
clause as possible, unless it be legalized by one of the 
two recent acts of parliament on which the argument of 

the 
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the Plaintiff's counsel relied; for as to Ihe orders ef 
council, they ate of no avail, if not aided by these acts. 
The first of them, namely, the stat 4 6 Geo. 3. c. 11. gives 
power to the crown to make orders for regulating the 
trade to and from the Cape of Good Hope, that is,* to diiect 
what goods shall be exported, in \vh at ships, and subject 
to uha, duties ; but it does not in the least degree relate 
to the trade from thence to the Suulh-Scas , and we may 
therefore lay it wholly out of ihe question. The other 
statute is that of 47 Geo. 3. sess. 1. c. 23. When the ar- 
guinenc upon this act was first used, considering what 
was the intention of the legislature at the tinn* of passing 
this statute, it appeared a monstrous thing that persons 
standing in the situation of these Defendants, and having 
known the objection to exist at the tune when they made 
the conn act, should avail themselves of it, but they cer¬ 
tainly are legally entitled so to do if they think tit. Since 
then Buenos Ayres was not, when this act passed, in the 
possession or under the protection, of his majesty, it does 
not seem possible that it should legalize the trade in 
question. The statute has the words, “ which now 
“ are, or shall hereafter he, belonging to, or in the pos- 
“ session, or under the dominion or protection of his 
“ majesty.” The way to put this in the clearest light, 
is to suppose that an action were brought by a common 
informer for the penalty of double the value of the 
goods, given by the stat. 9 Amu c. 21.; and that instead 
of pleading the general issue, which is the mode of 
pleading now used in these cases, it were necessary, as it 
formerly w'ould have been, specially to plead this statute 
of 47 Geo. 3. Is it not perfectly clear, that the plea must 
aver, that at the time of the traffic Buenos Aj/res was un¬ 
der the dominion of his majesty ? And is it not equally 
clear that if issue were taken upon that plea, the verdict 
must pass for the Plaintiff? And although pleading 
specially upon penal statutes lias long been disused, yet 

the 
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tlie evidence of the Defendant’s innocence must be the 
same upon the general issue, as it must have been upon 
the special plea. • It is impossible then for this statute to 
make good the want of a licence; and whatever may be 
the hardship of the case, the trading and the voyage are 
illegal, they are au infringement of the charter, and the 
Defendant is entitled to insist on a nonsuit. 

Rule absolute. 


1)oe, on tlio Demise of (Jorges, and Others 

Ma !> ' 1 • V. W E15 R. 


Wherever il 
appears to hi* 
the intention 
of a testator 
that pie whole 
ot'hi>> estate 
shall go over 
together, upon 
the failii re of 
issue of more 
than two te¬ 
nants in coin- 
mini, cross re¬ 
mainders shall 
lie implied be¬ 
tween them in 
the mean lime, 
in order to ef¬ 
fectuate that 
intent. 


JN this ejectment, which was tried at the Monmouth 
spring assizes 1808 before Graham B., a verdict was 
found for the Plaintiff, subject to the opiuion of the 
Court, upon a case, which stated, that Frances , the wife 
of Thomas Fettiplace, being seised in fee of the moiety of 
certain manors and estates in the county of Monmouth, and 
no others, and having power to dispose of them by writing 
in nature of a will, in the due execution of such power 
devised the same by the descriptions of all that her moie¬ 
ty of the several manors therein named, and her moiety 
of all manner of tithes of grain in certain parishes enu¬ 
merated, and all other her manors, messuages, lands, te¬ 
nements, and hereditaments whatsoever, situate ill the 
county ol ' m Monmouth, or elsewhere in Great I hi tain, to 
her husband for bis natural life, and after bis decease she 
devised all her said moiety of the manors, messuages, 
lauds, tenements, hereditaments, and other the premises 
unto her youngest son Charles Fettiplace for his natural 
life; and after the determination of that estate, to the 
use and behoof of John Lord Cheduorth and his heirs for 
the natural life of the said Charles Fettiplace , upon trust 
for preserving the contingent remainders; and after the 
decease of th*e said Charles Fettiplace, she gave the same 

moiety 
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moiety of the said manors, messuages, lands, tenements, 
and hereditaments, and other the premises to his first and 
other sons, and to the heirs male of their bodies, severally, 
successively, and in remainder; and in default of such issue 
she gave the same moiety to his daughter and daughters as 
tenants in common, and to the heirs of their bodies ; and in 
default of Mich issue she gave the same moiety to her eldest 
son Robert Fettip/acefor his natural life, with remainder to. 
the same trustee to preserve the contingent remainders; 
and after tl.e decease of ihe said Robert Fettiplace she gave 
the same moiety to his first and other sons, and to the 
heirs male of their bodies successively; and in default of 
such issue she gave the said moiety of the same manors 
anti pieniises to his daughter and daughters as tenants in 
common, and to the heirs of their bodies ; and in default 
of Midi issue she gave the said moiety of the same manors 
and premises to her three daughters Frances Fettiplace^ 
III an / Felliplacc , and Arabella , and to the heirs of their 
bodies respectively, as tenants in common ; and in default 
of such issue, she gave the same to her o\mi right heirs 
for ever. The case then stated the death of the 
testatrix ami of several of the de\isees and those 
claiming under them, and stated the result to he, that 
unless cross remainders were created or implied by the 
devise in the will of Mrs fettiplace to her daughters and 
to the heirs of their bodies, the lessors of the Plaintiff were 
entitled to 25 undivided three hundred and sixtieth parts 
of the premises. If cr">ss remainders were created by 
that devise, the lessors of the Plaintiff were not entitled: 
and in that case a nonsuit was to be eulered. 


1808. 


Dor dem. 
Goiiols 
r. 

ty’EUB. 


Williams Serjt. in support of the verdict. The doc¬ 
trine of cross remainders has of late years undergone con¬ 
siderable changes. Mr. Conyers, who argued the case of 
Cook v. Gerrard , 1 Sound. 185. contended, that in the 
case of Gilbert v. J1 it/y, Cro. Jac. 655. the Court was 
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compelled by necessity to construe that the wife should 
immediately after the death of the two sons take the mes¬ 
suages devised to’ them, because the J udges could not 
make cross remainders among three ; and that for that 
reason alone they had determined that the wife should 
take immediately after the death of the sons, because 
there was no other to take. Lea C. J. thought other¬ 
wise, because the question arose on a will, and it was not 
the testator’s intent to prefer the feme as long as he had 
issue of his body. This intent appeared by the word all: 
the words of the devise being these : that if qll his said 
children should depart this life without issue, then his 
messuages should remain and be to Margery his wife and 
her heirs. But the Court, notwithstanding, resolved 
upon consideration, that it could not be a cross remain¬ 
der. And the law was the same in Lord //«/c’s time, 
who says, in 1 Vent. 224. Cole v. Livingstone, that the 
law will not presume cross remainders even between 
two, in the case of a deed, nor even in a will, uuless the 
limitation over be, if they die without issue of their 
bodies, r cl allerius eorum. The case of Comber v. 11 ill, 
2 Str. 9(>9. S. C. Cas. temp. Hardwick, 22. is not, in its 
circumstances, distinguishable from this. Lord IIard~ 
zvicke there thought, that where remainders were to two, 
and the heirs of their respective bodies, cross remainders 
were not to be implied. He was of opinion, that in the 
devise ovef in default of such issue, the word such might 
very well refer to the word respective. And the same 
doctrine was afterwards implicitly adopted in 2 Str. 996 . 
IV it Hams v. Brown. What was said in the last-mentioned 
case by Lord Jfardwicke , seems to be questioned by the 
Court of King’s Bench in the subsequent case of Wright 
v. Ilo!ford, Coup. 31.; but there the word respective was 
not used: the devi se was to the use of all and every the 
daughter and daughters, aud to the heirs of their body 
and bodies, and in default of such issue, then over. Here 

the 
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the devise is to all the daughters, by name, and to the 
heirs of their bodies respectively. It would he vain to 
criticise the doctrine supposed to have been settled by ihe 
cases of Atherton v. Pye, 4 T. R. 710. Pnipard v. Mans - 
Jield, Con-p. 797. and Peri/ v. White, Corep. 7f7. But 
the courts seem since to have thought that they had gone 
rather too far: for in the case of Doe on the Demise of 
Cock v. Coze per, 1 East, 229- the Court of King’s Bench 
very properly adjudged that there no cross remainders 
were to be implied: and it might be thought that the 
antient rule of law had been restored, were it not for the 
subsequent case of Watson\. Colon, 2 East , 36. which 
must be admitted to be fully ns strong as the present 
ease. In the case of Doe v. Coze per Lord Kenyon C. J. 
recognized the authority of Comber v. Hitt, and J.aw- 
rence J. said, “ it is a settled rule that cross remainders 
“ shall not be implied betweeu more than two, unless 
u such appears upon the face of the will to have been 
“ the intention of the testator.” [Lawrence J. Is that 
any thing more than a declaration that the Court must 
try to iind out what the testator meant r] In the case of 
Watson v. Foxon cross remainders were implied, not with¬ 
standing the word respective was used ; and Lawrence J. 
cited the case of Doc v. Eurville, 2 East, 47. n. The 
present case, it must be admitted, is not distinguishable 
from that of Watson v. Foxon. If the word respective, on 
which Lord Hardwick so much relied, is of no weight, 
the point cannot be argued; and if the modem cases 
are to. be supported, the verdict cannot stand. 


1808 . 



' wJj’ju. 


Lem Serjt. contra w f as stopped by the Court. 

Mansfield Ch. J. It has been truly said, that the 
antient doctrine on this subject has been broken in 
upon; but it is wonderful how it ever became establish¬ 
ed. The method to bring the estate all together, is to 
Vol. I. S imply 
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imply cross remainders. Here the testatrix devises her 
moiety of her several manors and lauds, and all her moi¬ 
ety of her tithes, Su\, treating it as one entire subject of 
devise, to her husband in the first place. She then adds 
several devises over, and in each of them she studiously 
describes her estatd by the most collective and comprehen¬ 
sive terms, and devises all that she had before devige^^fco 
her sons, and their sons, and their daughters, in succession. 
Afterwards, in default of such issue, she gives the same 
moiety to her three daughters, and the heirs of tl^ir 
bodies as tenants in common, and not as joint tenants; 
and in default of such issue, (not thereby meaning her 
-daughters, for to them she gave estates respectively, but 
the heirs of their bodies) she gives the same to her own 
right heirs. What was the same? It is evident from 
every preceding devise, thafr the same was the whole. 
She had in no part of her will disposed of less than the 
whole. It is plain then that it was not her intention 
that a part should go to her heir at law-, but the whole : 
she has given him nothing!, unless the issue all her 
daughters should fail, when the heir at law was to take 
any thing, he w r as to take the whole estate. Much stress 
has been laid on llu; won! rapertivefj / by Judges of great 
name, llow the use of that word could make any differ¬ 
ence in construing the meaning of the testator, it is difli- 
cult to discover ; for if the won! is omitted, the sense 
continues the same : a dev i.se to two as teuants in com¬ 
mon, and to the heirs of thajr bodies, must necessarily 
mean, to the heirs of their respective bodies. Ayd yet 
the case of Phiphard v. Mansfield , at the time when it 
was adjudged, was considered by many lawyers as a 
very strong determination. 


Heath J. I am for adhering to the modem deci¬ 
sions, as being most agreeable to reason and good sense. 
Great uncertainty would be introduced by overturning 

-r them i 
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them ; and it is of the utmost importance that the rules 
of law affecting the disposition of leal piopcrty should be 
known and certain. 

Lawrence J. Lord Kenyon in the case of*/f r ai sow v. 
ioxon, and Lord Mansfield in that of Wright v. Halford, 
dcckaied that they could not understand what Lord 
‘ke meant by relying on the word respective. 
Jn*the case of Hoc v. (.'layton, () East, (rJS. which lias 
not been cited, tl»e word respective was not introduced 
into the devise, but the Court determined that cross re¬ 
mainders were created, principally on account of tl is 
eiicmnstance, that it was a devise of all the testatui’s 
estate. They collected from this, that it was the testa¬ 
tor’s design that it should all go over together. In the 
present case the testatm, hv refining -o frequently to 
the same moiety, and using that plunse throughout the will, 
shews that she meant nothing to go over, unlc-s all went. 
The whole was to pass to her heirs together, ll ihne- 
foie must have been the intention of tin: Ustatiix, to 
create cross remainders, for she could not otheiwi»e 
effectuate her object. As to the word rcsj>ceti~i</y, the 
cases which have founded themselves on the distinction 
of that expression must now be considered as hiving 
been overruled. What Lord Ken//on said in the case of 

x 

Wuhan v. I'oxun, merely amounted to thi», that the only 
thing necessary in order to imply cross lemaindcis was 
to ascertain the intention of the testator: no technical 
words are Acquired. 


1808. 
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Ciiamuhe J. I am of the same opinion. I wonder, 
as' my Lord does, how the old doctrine ever became 
established. The oldest ease is that in Dt/cr, 303. />., 
and there, no difficulty was found in giving cross re¬ 
mainders by implication among live; that was not a 
stronger case thau this. It was necessary there, in order 
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to effectuate the testator’s apparent intent) that all the 
tenants in tail sliould take by cross remainders. So 
here, the testatrix devises over the remainder of all her 
moieties to her daughters as tenants in common, and the 
heirs of their bodies : she then gives the same to her 
right heirs; but it is impossible that the whole should 
at once go over to her heir, without either devesting 
estates which are in esse, or supposing, what is almost 
impossible, that all the tenants in tail should die at 
one moment. Therefore cross remainders must be im¬ 
plied here. 


Let the postca be delivered to the Defendant. 
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ROVER for a whale, the half of a whale and certain o„ e tenant 

quantities of whale flesh blubber, oil, spermaceti, 

anti whale bone. Upon the trial of this cause at Guild - maintain tru- 

hal/f before Mansfield C. J., at the Sittings after last gainst h« e-oin- 

Michaehnas term, it appeared that the Plaintiffs were the {^"latter'lmo 

owners of the IVUliam Venning, and the Defendants M> disposed of 

t . it, as to mitlcr 

owners of the Cacncent ; both being 1 ships employed it impossible 

in the summer of the year 1803, in the Southern titi^Liuinid I'm"* 

whale fishery, among the Galfipagos islands. While f ^ c a,H * U6e 

JntrCf the captain of the Plaintiff ’s ship, was en- The* comer- 

gaged in killing a wlia|t>, he struck another, one of a t"l"bv a tenant 

shoal, with a harpoon made fast bv a short line or warp *“ common to 

to a small buoy called a droug. The wound produced profitable ap- 

the usual effect of this weapon, it retarded the progress though "it 

of the fish by causing it to stiuggle with the harpoon 

for a considerable time, while its companions escaped Mib-tanei*, is 

not such a elc« 

into the offing; and the droug floating on the water stnutionof 

niatked its course, so, that it was with the more certainty to 

prc‘\ rut the 
I’] am till'from 

taking ami using it in its altertMl state; therefore it creates no right of action. 

Where Hie general consent of the persons engaged in a trade, has established certain 
rules for the conduct oflh.it trade, it is not competent for any number of individuals to 
piomulgate a contrary regulation. • 

And though they may agree amongst themselves to adopt new rule's, they cannot 
thereby deprive one who lias not assented to their compact, of the bcuclit of the old 
rules, as against themselves. 

'k'hoiigh i^ra trade reeejitly established. 

More especially if the trade, and the custom, he of such a nature, that the subjects 
of several nations partake in the trade, and are governed by the custom. 

By the custom of the whale fishery among the (inllipa^os islands, ho who strikes a 
whale with a loose harpoon is entitled to receive half the produce from him who kill* 
it. 

By the custom of the firenttaml whale fishery, unless he who first strikes a fish con- 
tnine's his dominion until lie has reduced it into possession, any other peisou who kills it 
anpiires the entire property. 

S3 # pursued 
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purcucd by Anthony, the master of the Cacrrt'ent , who , 
in consequence of a singal made to him by Tntcc, fol¬ 
lowed the iisli, and' killed it. He extracted from it the 
oil and other valuable matter, but rendered no part of It 
to the Plaintiffs. Numerous wituesscs deposed, that a 
custom had universally prevailed in these seas, from the 
origin of the fishery, until within a few years past, that 
the party v\ho first struck the fish with the droug should 
rccei\e one half of it from the party who killed it. Rut 
it appeared by the testimony of the Defendant's witnesses, 
that lor a few years past, since 1792, many captains of 
the ships employed among the t}alipagos islands, among 
others, one American, had usually agreed that the striking 
a fish with a dioug should not entitle the striker to a 
share. In the year 180o, Anthony, with five or six 
English captains, of whom I nice was not one, had, upon 
their arrival at the fishing station, acceded to these terms. 
The Defendant’s counsel contended that the Plaintiff 
must be nonsuited, because, according to bis own claim, 
he was tenant in common with the Defendant: but on 
account of the testimony of one witness, who stated that 
the person who first struck the fish was entitled to the 
whole, tendering half to the party who killed it, the 
Chief Justice left the case to the jury, who found that 
by the custom the Plaintiff was entitled to half the fislt 
and gave him in damages the value of a moiety. 


Shepherd Serjt, had in a former term obtained a rule 
nisi for a new trial, upon the ground that eitl^L this was 
not such a custom of a particular trade as to De binding 
in law, or, if there had ever been such a custom, the 
verdict was contrary to the evidence of the present prac¬ 
tice of the fishery ; and the dissent of the captains now 
frequenting those seas remitted all the parties to their 
common law right; whiili was, that possession alone 
confers pro|n?rty in animals J’erce, nature , and that fhe 
« striking 
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striking with a missile weapon gives no property in them; 
it was also within the scope of his rule to set aside the 
verdict, and to enter a nonsuit, upon the ground that the 
parties being tenants in common the action could not be 
maintained. 


1808 . 


Fenmm.s 


Ltl.tiUhNV II.I. £ 


Tiesl and JVi/liams Serjts. in shewing cause against the 
new trial, contended, that there was evidence of a gene¬ 
ral custom established in this trade, sufficient to make it 
obligatory upon all who frequented that fisheiy. In the 
(irveiif/md liade the custom indeed is the leverse. There 
tbe question is, whether the whale is a fast lisli or a 
loose fish; unless the harpoon is in the whale, the whale 
fast to the towing line, and the towing line attached to 
the boat, the first harpooner has no light; the taker al¬ 
ways has the whale, (a) lint although that practice dill'ers 
from the law established in these islands, the numerous 
cases which have been deckled on the custom of the 
decentuml fishery sufficiently shew that the local rule is 
binding within its own limits. Although this custom is 


(n) I ark 1 amt Assizes, 1788. 
Tinti stlni/, Man h 1.1. 

Lit fLKtiA i.e and Others r. 

Sc a it it and Others. 

In ail action of trover for a 
whale, which had been struck 
first by an harpooner of the 
Plaintiffs ship,and afterwards 
by an harpooner ol theDefend¬ 
ant's, the .counsel on both 
sides, and all the parties con¬ 
cerned, agreed the law to he, 
both by the custom of dne/t- 
hwd-, and as settled by former 
determinations at dttiUlhallf 
1 juidon, as follow.'*. 

While the harpoon remains 
in the fish, and the line con¬ 
tinues attached to it, and also 

S 4 


continues in the power or ma¬ 
nagement of the striker, the 
w hale is a fast fish: and though 
during that time struck by a 
harpooner of another ship, and 
though she aftei wards breaks 
from the first harpoon, but 
continues fast to.the second, 
the second harpoon is called a 
friendly harpoon, and the fish 
is the pmperty of the first 
striker, and of him alone. Hut 
if ll ie first harpoon or line 
bleaks, or the line attached to 
the harpoon is not in the power 
of the striker, the fish is a loose 
fish, and will become the pro¬ 
perty of any other person w ho 
strikes and obtains it, 

not 
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n.pt so old as flic common law, yet it is as old as the 
trade itself, and it is equally binding with the compa¬ 
ratively modern custom of merchants, which postpones 
the payment of a bill of exchange during the three days 
of grace*. This fishery is not confined to the English ; 
the French , Americans t and many oth j r nations partake 
in it. As the law which regulates it, affects the sub¬ 
jects of f.o many different nations, it may become a mat¬ 
ter of treaty, or a cause of waifare, between their re¬ 
spective governments; and though, like many other 
customs of trade, it bad its commencement in the prac¬ 
tice of a few, it is not now tp be altered by any other 
than the supreme authority. It is not, thcrefoie, com¬ 
petent for five or six Englishmen to legislate for all their 
fellow subjects, and even for all the world. Even if it 
had happened that those persous and the Plaintiff were 
all who fished there in that season, what case is there 
except that of a corporation, so constituted by law, where 
the act of a majority can bind the minority? Hut, fur- 
tliei, the very evidence of an agreement to supersede the 
custom, proves the continuance of it; and the utmost 
that the Defendant can urge, is, that there was conflict- 
hig testimony as to any conventional alteration of the 
law', upon which the jury, whose proper province it is, 
have expressly decided; that the old custom of the trade 
still continues. It is immaterial whether this be called 
an universal agreement in the trade, or an usage, or a 
custom. In a recent case, Anscomb v. Shore , post. 201. 
Heath J. said, “ It is not because a witness calls a thing 
a right or a custom, that a party is therefore to he de¬ 
prived of the benefit of bis testimony : the question is. 
What, in substance, does he prove ?” If it be necessary 
to consider this practice as in the nature of a law, it 
possesses the quality so essential to that character, of be¬ 
ing highly reasonable ; for all the witnesses agreed, that 
he who strikes a whale with a droug most materially con¬ 


tributes 
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tributes to the taking it. But it is not necessary to shq,w 
this ; tor if it be considered as an agreement, there is 
clear evidence lha! it has been universal!) adopted in the 
trade: it must tlierefoie remain in force, unless it is 
proved that a subsequent agreement, superseding it, has 
been adopted by the Plaintiff: but as he was not a party 
to the agreement of the lew odicr adveutin ers, his rights 
cannot be affected b) it. As to the second point, they 
contended, that the cutting up the whale and expressing 
the oil was micIi a destruction of the subject-matter of 
tlie tenancy in common, as would enable one tenant to 
niU'iilam trover against hi§ companion ; and in support 
of tlii-' propositi <n, they cited Barnurilisiuhe v. Chapman, 
Half. V. P. 34., where a ship was sent to the West / ndies, 
and lost in a storm, a.id the question whether this were 
not a destruction by the .Defendant, was left by Lord 
Kini> C J. to the jury, who found that it was. Hut the 
destruction of the subjcct-nrattcr is only by way of ex¬ 
ample: the principle upon which it is held that one te¬ 
nant in common cannot sue bis co-tenant, is, that he 
has another remedy, namely, his right to take and u<e 
the chattel at all times when not actually occupied by 
the other ; but ibis right censes, and lie can no longer 
take it, and consequently his right of action commences 
if the subject-matter be either dcstroxed or changed. 
Though one tenant in common may take the olives, 
wheat, or grapes, which are in common, he cgnuol take 
the oil, flour, or wine, which his companion has ex¬ 
pressed from them, for their nature is altered. So if 
grain is taken arid made into malt, money into a cup, or 
a cup into money, they cannot be re-taken. Bro. „ 4b . 
l(il. b. Property , 23. If lwx> tenants in common be of 
a dove-house, and one destroy the old doves, by which 
the flight is wholly lost, the other shall have trespass. 
Aud so of a park, if he destroy all the deer, 1 Co. J.tU. 
200. a. In 8 T. It, 145. Martin v. Knouilys, where a 

tenant 


1808. 


FfclNNIN(.S 


r. 

LJ.Guismi.le. 
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180S. 


Fknmnus 


r. 

Ld.GltKNUI.LE. 


tenant in common brought case in the nature of waste 
against his companion for cutting down trees, Lord Ken¬ 
yon C. J. laid it 4<>wn as law, that if one tenant in com- 
mou misuse that which he has in common with another, 
he is answerable to the other in an action, as for a mis¬ 
feasance. The Plaintiff in this ease is entitled to the 
possession of the whale in specie, cither to the whole, or 
part ; if to the whole, the Defendant was guilty of a 
tortious conversion in cutting it up and using it as his 
own; if to a part only, the Defendant having put it out 
of the Plaintiff’s power to take possession of it in its ori¬ 
ginal state, the right of action accrues. 


Shephcrdy cant) a, was stopped by the Court. 

Mansfield Ch. J. There is no pretence to say that 
the custom proved w'as such that the owner of the dnmg 
should have the whole whale subject to the claim of the 
taker for a moiety of the proceeds ; afid it would be very 
inconvenient if it were so; for the fish might often he 
killed at a great distance from the vessel of the former. 
This is an action of trover, founded on the Defendant’s 
taking the Plaintiff’s property, and converting it to his 
own use. According to the custom proved for the 
Plaintiff, the fish belongs to the two parties, and they 
are tenants in common of the whale. It is admitted 
that the tiding by the Defendant, and his refusal to de¬ 
liver, is no misfeasance in a tenant in common, and does 
not give a right of action: can it then be contended, 
that although he has a right to keep the whale, he has 
not a right to apply it to the only purpose which can 
make it profitable to the owners ? lie must of necessity 
have a right to do that which is requisite for the preser¬ 
vation of the chattel; otherwise it becomes good for no¬ 
thing. i can understand why his destroying that which 
belongs to his companion should gi*ea right of action, 

but 
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but I cannot see why his preservin'; it should have th^ 
same effect. If the authorities cited from Brook were 
applicable here, (which they are not, »s he is speaking, 
only of sole property,) it would follow, that if two mil- Ld.tjKkMii.LK. 
lers are partnus, as soon as one of them grinds wheat, 
he makes it his sole property. But the tenants in com¬ 
mon ot the wheat must be tenants in common of the 
flour. And so the tenants in common in this whale, 
must be tenants in conrtnon in the produce, after it is 
converted into oil. The case decided by Lord King 
proceeded upon the principle that there was a destruc¬ 
tion of the subject matter ; and upon that ground it was 
held that the action might be maintained. It would bo 
diflicult for the Defendant to get rid of the merits of the 
Pla.uliff’s case, though a considerable degree of doubt 
might be created by the change of practice in the trade ; 
but it is unnecessary to decide that question. 

11 eat it J. I am of the same opinion. It is admitted 
that the refusal to deliver, is in tlm case no evidence of 

j 

a tortious comeision. is there then any sub>cquent tor¬ 
tious conversion ? The law is well laid down m Martin 
v. Kuoiv /Ji/s, that a tenant in common may make any fair 
profit of the chattel, but if he makes an improper 
use of the property, it is actionable. In this ca»e there 
is another remedy ; and the Plaintiff may pursue it. 

• 

Law'rente J. I am of the same opinion. I collect 
from Ins Lordship’s notes, that he who struck with the 
droug is entitled to half ; as some w itnesses say, to half 
the oil; as others, to half the blubber; and since there 
is a tenancy in common), one tenant cannot sue the < 

. other. But it is said, if the one party is entitled at the 
time the whale is killed, the other cannot change the 
form of the property, though it tends to preserve the 
thing itself; and that the changing it is a tortious con¬ 



version : 
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version: blit -no case has been cited which warrants thi* 
position. The only case of trover brought by a tenant 
in common, is that which was tried before Eord King 9 
where the jury found that the Defendant had destroyed 
the property. But that is not the case here. The 
whale is killed at sea ; and the only thing to be done 
with it, is, to convert it into oil. The Defendant has 
done that which is for the benefit of all parties. They 
are tenants in common of the produce, just as they were 
of the whale; and consequently the action is not main* 
tamable. 

Cham tire J. I should have been very unwilling trt 
grant a new trial, if the only question bad been on the 
custom. There must of necessity be a custom in these 
things to govern the subjects of Lnglaud as well amongst 
themselves, as in their intercourse with the subjects of 
other countries. The usage of Greenland is held to he 
obligatory not only as between Hritish subjects, but as 
between them an all other nations. I remember the 
first case upon that usage, which was tried before Uoid 
Mansfield , who was clear, that every person was bound 
by it, and said, that were it not for such a custom, there 
must be a sort of warfare perpetually subsisting between 
the adventurers; and be held it strongly binding, from 
the circumstance of its extending to different nations. 
'The sanje necessity must prevail in the South Seas , al¬ 
though the fishery has not been so long in use, in order 
to regulate our intercourse with the French, Americans , 
and others who resort thither. A few persons may by 
compact among themselves for a particular season, re¬ 
nounce any advantages, and subject themselves to any 
disadvantages that they please ; and this would bind all 
those who assented to it: but Luce was no party to this 
compact. Upon the second point I entertain no doubt. 
The demand which is supposed to have been made by 

the 
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the Plaintiff, for an actual division, was not pYoved ; and if 
such a demand had been made, an instantaneous division 
was impracticable, on account of the bulk of the animal. 
The practice in the fishery is to preserve that which is 
valuable, and throw away that which is unless: for 
which purpose it is necessary first to cut up the fish. 
There are cases which establish the principle that one 
tenant in common cannot recover for a chattel in trover 
against his companion, without first proving a destruction 
of the chattel, or something that is equivalent to it. 
There must be that which amounts, as it were, to an 
ouster, so that a tenant hi common who commits it, 
cannot account. Nothing of that sort subsists here. 
'There are many older cases than those which have been 
cited, but there is none in which an action has been 
maintained without proof # of a destruction. 

Rule absolute to enter a nonsuit. 


1808. 


Fkkninks 

r. 

Ld.GRklCVIi.LK. 


Cohen v. Hinckley. 


Mag 45 . 


T HIS action was brought upon a policy of insurance, 

„ , , The sailing 

effected on the ship Union, from London to Quebec, with convoy 

with liberty to seek, join, and exchange convoy, and un- the U stat. 

dcr a stipulation to return five pounds iter cent, if she 5 “* 

. . • 19 a tail in g 

should sail witli convoy bound to Quebec, Halifax , or with con- 

Neufoundland , and arrive. Upon the trial at Guildhall , voyage. 1 ** 

before Mansfield C. J. at the Sittings after Michaelmas * ,! * not *! 1 *' 

term last, it was proved, that the ship having arrived at with a convoy 

appointed lor 
another voy- 

Ige, though it may be hound upon the same course for great part of the way. 

A ship cannot legally sail front port to port without convoy, unless she is bound from 
port to port. 

If a convoy lias sailed, a ship cannot legally endeavour to overtake it. 

The stat. 43 (Vco. 3. c. 57. does not avoid policies on ships sailing without convoy, un* 
less the party interested in the insurance was privy to or instrumental in the sailing witli* 
out convoy. • 

Ports* 
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*Portsmouth on the 24th of April, about ten hours after a 
Quebec convoy had sailed for Falmouth , under orders to 
lie too, and call for ships oft' that port, the captam wrote 
to the PlaiutifF, who was the owner, to come to Port s- 
moufh. 1 le also expressed his opinion that he might pos¬ 
sibly be able to overtake the convoy, at Falmouth. The 
Plaintiff was soon after seen at Portsmouth. The vessel 
was observed on the 10th of May sailing from Portsmouth 
in company with many other ships amongst which v as 
a convoy appointed for the Mediterranean. The Union 
was never afterwards heard of. The jury, presuming 
that she sailed with the Mediterranean convoy, found a 
verdict for the Plaintiff, subject to the question, Whe¬ 
ther the sailing with that convoy was a suflicient com¬ 
pliance with the stat. 43 Geo. 3. c. 67. ? 


Best Serjt. having, in Hilary term last, obtained a rule 
nisi for a new trial, 


Shepherd and OnstoK Serjts, in shewing cause, first 
contended, that as there was no proof that the owner 
was privy or instrumental to the ship’s sailing with the 
Mediterranean convoy, the case did not come withiii the 
act, and the verdict must stand, (a) 

Mans- 


(«) IN THE COMMON PLEAS AT LANCASTER. 
* Hendekkon and others r. Hinde. 


This was an action on a 
policy of insurance on the 
!>hip Isabella , with or witli- 
groiiwf «f the out letters of marque, on a 
*hip *ailni!» voyage at and from Fiver - 
without c on- p 0n f { () Hcrbice, the colonies 

party intc iv.st- on the continent, and any or 
<d in their all of the It indu'd rd and 
anre w a . «vy Mauds, w ith leave 

mental in the to call at Lork, and to seek 
saile e without for and join convoy, at or 
convoy. offanypoits and places in 


The Rtat. <15 

x c. r>7. 

does not avoid 
a lioliev. on tin* 


the United Kingdom, and 
in the Fmilish and Irish 
Channels. The policy con¬ 
tained a clause to return 
21. !(>/. per cent, if the ves¬ 
sel should sail with convoy 
bound to tbe Best Indies , 
and arrive. The cause came 
on to be tried before It and 
1J. at the Lancaster ♦Sum¬ 
mer Assizes, 1808 , when (lie 
jury found a verdict foi the 

Plaintiffs 
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Mansfield C. J. and Lawrence J. were clear that 
the point reserved at the trial could not have arisen, nor 
could the jury have found the verdict which they gave, 
unless they had first been fully satisfied that the Plaintiff 
was instrumental to the vessel sailing with -the Mediter- 
rnnean convoy. If that was not supposed, there was no¬ 
thing to be considered on the act of parliament. 


1808 . 

Cohen 


v. 

Hinckley. 


The counsel for the plaintiff then contended, that the 
sailing with any convoy which was bound on the same 


Plaintiffs, subject to the opi¬ 
nion of the Court on the fol¬ 
low ing case. 

The Plaintiffs were owners 
of the Isabella , and the De¬ 
fendant, by his agent,subscrib¬ 
ed the policy. ('ork and Fal- 
Month are places to which*ves¬ 
sels sail from Liverpool to join 
convoj. This vessel,being mi¬ 
ni med, sailed from Liverpool 
for Berbiee on the 19 th day of 
October 180t», with intent to 
join convoy at Cork, to which 
place the Plaintiffs directed 
her to proceed for that purpose 
and not to sail without con- 
voif ; but the wind and weather 
proving unfavourable, she was 
compelled to put into Fal- 
mouth, where she arrived on 
the 7th of November. A squa¬ 
dron of vessels,bound for />//<*- 
7/os. Ayres, but of which the 
destination was not then pub¬ 
licly known, was at that time 
about to sail from Falmouth, 
under the convoy of several 
ships of war. The master of 
the Isabel la put himself under 
th is protection, and received 
sailing instructions from Cap¬ 
tain Stafford , commander of 
the jSjiencer ship of war, but 


without any place of rendez¬ 
vous being appointed therein, 
in case of separation ; and sail¬ 
ed from Falmouth, under such 
protection, on the l‘2th of Ao- 
ve/nber. The Isabella kept 
company w ith the squadron till 
the <i.)th of A ov ember, when 
she unavoidably, and without 
the fault of any body, parted 
company from the fleet, owing 
to a stiong gale of wind ; she 
continued to proceed on her 
vov age, and on the '21 st of De¬ 
cember was taken by a Spanish 
privateer in latitude 10 . 30 ., 
longitude about being a 
place beyond the point at 
which the comoys are usually 
directed to leave vessels bound 
for tlcrbice. Th*; Plaintiffs did 
not direct the Isabella to sail, 
nor were they in any way privy 
to, or instrumental in, causing 
her to sail from Falmouth 
without convoy. 

This case was argued in Eas¬ 
ter term 1809, at Serjeants * 
Inn, before Lau rence and Le 
Blanc Js., by Li ft led ale for 
the Plaintiffs, and Jas. Clarke 
for the Defendants. 

After time taken to consider, 
Fasten to the Plaintiffs. 

vo\age 
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voyage for a considerable part of the distance, was suffi¬ 
cient; and insisted on the inconvenience to the com¬ 
merce of the country, which would follow from any other 
construction ; since to many parts of the globe convoys 
were appointed only once or twice in a year, though 
numerous opportunities might offer of joining a convoy, 
which would protect the vessel for a great part of the dis¬ 
tance. The Mediterranean convoy would protect this 
vessel as far as the Azores. Even in the stricter case of 
a warranty to sail with convoy, the warranty was satis¬ 
fied bv sailing with a convoy to such latitudes to which 
convoy is usually appointed, though short of the whole 
distance. As this was a highly penal statute, nothing 
was to be presumed against the Plaintiff, and it did not 
appear that the Mediterranean convoy had not orders to. 
protect this vessel. The act contains two most material 
exceptions: by the ope, vessels are permitted to pro¬ 
ceed to join convoy; by tire other, they ate perm it ter) 
to sail from port to port. If a sailing with the Mediter¬ 
ranean convoy, is not sufficient, it inay fairly he presumed 
that the Union sailed from Portsmouth in pursuit of the 
Quebec convoy, which she might legally do; fur if she 
might not pursue the convoy so long as there was any' 
reasonable hope of overtaking it, neither could she have 
joined it if she had airived in the Downs just as the con¬ 
voy had broken ground, and was getting under weight; 
nor could rfliips come out of Poole. Ph/month, or Falmouth 
to join the convoy as it parsed; and it is therefore to be 
presumed that the Union was lost either while she was 
pursuing the Quebec, convoy from port to port, or after 
she had joined it. [ Laurence J. observed that the con¬ 
voy had orders to call for ships off the three ports men¬ 
tioned, and that they weie therefore ports of convoy.] 

Best Scrjt contra, was stopped by the Court. 

Maks* 
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Ma NSi-iKM) C. J. On the whole purview of the act, 
it appears that the sailing with convoy which it requires, 
must be a sailing with convoy for the voyage, or for so 
long a part of the voyage as convoy is ever appointed to 
go. In a letter which the captain wrote to the RlaintifF, 
he expressed a very faint hope that he should meet with 
the convoy at Falmouth. Hut he does ill fact sail from 
Portsmouth to Falmouth , without a convoy bound for 
Quebec. It is argued that he may sail from port to 
port without convoy: but the act does not say that, wn- 
frss he was bound from port to port . The exception in 
the (3th section is, for vessels bound from port to port. 
The next argument used is, that the captain may legally 
endeavour to overtake the convoy ; but if he may try at 
all, "by may not he continue to try, till the convoy is 
arrived within the last ten miles, or even the last mile of 
the voyage. Such a construction would wholly defeat 
the purposes of the act. This then is a sailing contrary 
to the act, and avoids the policy. 


2 53 


1808 . 

Cohen 


v. 

Hinckley. 


Heath J. I am of the same opinion. It is im¬ 
possible to support the present policy of insurance con¬ 
sistently with this act of parliament. A sailing w'ith the 
Mediterranean convoy is not- sufficient; but indeed it 
hardly appeared by the evidence, whether the ship sailed 
with any convoy at all. She w’as seen sailing with other 
ships, but there was no evidence of anv sailing "instruc¬ 
tions having been given to her. It is said the vessel 
might legally attempt to overtake the convoy at Fal¬ 
mouth. But it was a mere supposition that the couvoy 
might be there; and by the same reasoning, if the con¬ 
voy had sailed from thence, she might pursue it further, 
without any limitation. 

LawrenceL I am of the same opinion. The same 
construction which has prevailed in questions*upon po- 
Vol. I, T licies, 
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lilies, as to the meaning of a sailing with convoy, is the 
true construc tion of this act. The end of the act is, to 
protect the commerce of the country against the depre¬ 
dations of the enemy. The Lords of the Admiralty are 
the porspns most likely to know what sort of protection 
will probably suffice for that purpose, and to what point 
it ought to continue. In some cases it is not necessary 
that it should continue for the whole voyage. But it is 
their province to regulate this point. That was the rea¬ 
soning adopted by Lord Mansjie/d in the case of Ilibbnt 
v.Pigoii, B. H. Easter term 23 Geo. 3.2 Park. 6 edit. 44'h 
and it seems applicable here.. 

Cham hue J. This case is within the terms, and 
obviously within the policy of the act, and though the 
act is to many purposes penal, yet it is to a certain de¬ 
gree a remedial act, directed to a great object of public 
policy, and we cannot do it away on account of the haid- 
ship of the case. 

Rule absolute. 



Coil KN 


Him k lev. 


May 27. 


Robarts anti Another v. Mason and Wife 


An attorney 

hiii’il vi itli liis 
wife for a debt 
incurred by her 
dum unlit , loses 
liis privilege. 

Nor i» his 
wife entitled 
to lie dioehart'- 
ed out of cus¬ 
tody on mesne 
process, if ar¬ 
rested with her 
liasband. 


T 1 


HE Defendants having been arrested for a debt con¬ 
tracted, as it was suo;% ( by the wife while sole, 
Best iS’erjt. had on a former duy obtained a rule nisi for 
discharging them both out of the custody of the sheriff, 
upon entering a common appearance, on an affidavit of 
the Defendant Mason, which stated that he was an attor¬ 
ney of this court, and that he believed the action was 
not commenced on account of any debt contracted by 
his wife while sole, but on account of some pecuniary 
transaction between the Plaintiffs and bis wife since her 


marriage, 
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marriage, she being a bookseller and sole trader by the' 
custom of London , and still dealing with the Plaintiffs, 
who were her separate bankers, under Ihe same name 
which she bore before her marriage with the Defend¬ 
ant. * 

Shepherd Serjt.anow shewed cause against this rule. 
When an attorney is sued for a debt of his wife, inemred 
before marriage, he loses his privilege. In every case 
where an attorney is sued in aider droit , he loses his 
privilege. Pmcle's case, Dyer, 377. It |§ the same 
whether he is sued for a debt of his wife accrued before 
marriage, or whether he permits her after marriage to 
trade under another name than his own, and incur debts 
as a feme sole, 

A 

Rest Serjt. in support of the rule, contended that both 
were entitled to their discharge: the Defendant, a prac¬ 
tising attorney, is sued in a plea in which his wife must 
necessarily be joined, the debt having been contracted 
before marriage. The reason of Powle’s case was, that 
he, being a clerk of Chancery, and sued with his wife in 
this court, claimed his writ of privilege for himself and 
her: it was refused, because the wife had no privilege of 
Chancery, nor was she compellable to answer there. A 
member of the House of Commons cannot be arrested, 
but he may he sued, and common process shall issue 
against him. So a wife may be sued with her husband 
for her debt contracted before marriage, but she canuot 
be arrested; and in this very term the Court made a 
rule absolute with costs, to discharge a feme covert who 
was sued in the same writ with her husband, for a debt 
of the wife contracted before marriage, (a) 

(") Nviccome v. Jlomblowcr. In arrested, bat the wife was arrested 
that rase the husband had not been alone. 

T 3 


1803. 

Rob a. UTS 

p. 

Mason. 


Mansfield 
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1VTANsnr.Ln Ch. J. In this case no proceedings could 
he had against the Imshaiid, otherwise than jointly with 
the wife: and how could the Plaintiffs proceed against 
the wife by attachment of piivilege? They could pro¬ 
ceed against the husband and wife jointly, by the com¬ 
mon wiit only. And if that is the proper process, then 
the arrest follows. An attorney is iTot entitled to his 
pti\ilege when he is sued with his wife for a debt incur¬ 
red by the wife before her niairiage. 


1Ii:atii€. An attorney, if sued with another, loses 
his piivilege: otherwise there must he two actions in¬ 
stead of one. 'The Plaintiff may arrest both husband 
and wife, and the husband must put in special hail for 
both. Eonm.rly, even in pailiament, the piivilege was 
not allowed to a member when he was sued with ano¬ 
ther; and it i-> within my memory, that the late Mr. 
IVaUncc advised a proceeding under the supposition that 
this order was not obsolete, in consequence of which 
he received notice that a motion would be made against 
him in the i louse of Commons. 


Eawrknm; J. There could not be two separate ac¬ 
tions against the husband and wife for this cause : there¬ 
fore the course w hich the Plaintiffs have pursued is pro¬ 
per. The following is a manuscript note of the late Mr. 
Justice Gould on the practice. “ Special bail : feme, 
foii'it. Not; unless the husband is also arrested, and 
then special bail shall be put in for both, llut she must 
be cl caily a wife: uliter if dubious, or if she has acted 
as a feme sole. ” 

Rule discharged. 
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Kinderley, Demandant. Domvit.t.e, Tenant. 
Sir C. W. Bampfyi.de Bart, and G. W. 
Bampfylde Esq. Vouchees. 


A N indenture of bargain and sale enrolled, for mak¬ 
ing a tenant to the precipe, to the intent that a 
common recovery might be suffered, comprised (inter a!in) 
the manor of Rampisham , a capital messuage and farm, 

and divers messuages, mills and tenements/late in the 

• 

possession of J Waif ace, in the parish of Rampisham ; the 
moiety of the manor of C'/ii/Jroam, a farm and divers te¬ 
nements in Chi if room, late in the possession of (}. Callup , 
and a moiety of divers messuages, farms and tenements 
in ('hi If room, all in the county of Dorset, and also all other 
the manors, hereditaments, moieties, and shares of here¬ 
ditaments, of the bargainors. Sir ( 'hades If ai u idee Ramp - 
fi/lde and George IVatwick Rnm/ft/lde, or either of them in 
the several parishes of Rampisham, C.hi If room , and If ra t- 
afl, or elsewhere in the county of Dorset. The 1 ecu very 
suffered was of the manor of Rampisham , 333 acres of 
land, 200 acres of meadow, 103 acres of pasture, and 
()() acres of wood, a moiety of the manor of Clnffroom, a 
moiety of 40 messuages, 5 mills, 37 gardens, 33<J acres 
of land, 220 acres of meadow, 231 acres of jpasture, 
and 30 acres of wood, in Chi If room , Rampisham , and 
If rax all. 


Shepherd Serjt. moved to amend this recovery by sub¬ 
stituting the following description. “ The manor of 
“ Rampisham with the appurtenances, and u moiety of 
“ the manor of Chi/froam with the appurtenances, ami 
“ , r >0 messuages, 30 gardens, 20 tnills, (>30 acres of land, 
u 400 acres of meadow, 400 acres o f pasture, liX) acres of 
“ wood, 100 acres of J'arze. and heath, and likewise a 

T 3 “ moiety 


1308. 


May 27. 


A common 
r« ro\ i'rv may 
be amended by 
addin*; 1 Ik* 
name of a pa¬ 
rish in which 
part of the pie¬ 
mens lie, if it 
is sworn ib.it 
tile pari'Ii is 
wliollj within 
the .same 
county. 

Ami by in- 
sfitini' the en¬ 
tile ty of tlie 
premises not 
comprized in 
flic deed to 
mate a tenant 
to the pnrtfn, 
and comprized 
in tlie i mn ery 
1>> the ilc-ci ip- 
tion of moie¬ 
ties onl\, if the 
convex in*; par¬ 
ties aic all 
aloe and con¬ 
st ntimj, ami it 
is sworn they 
init mh'd the 
pi emiscs 
should pass. 
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Kindkiu.ky. 

r. 

Domville. 


te moiety of 40 messuages, 5 mills, S7 gardens, fyc.” as 
befoie, “ with the appurtenances, in Jlampisham , West 
“ Chi/borough , and Chilfroom** Jle moved this upon ail 
affidavit, which stated, that it was intended to comprise 
in the recovery all the parcels mentioned in the said in'" 
denture; but that by mistake the messuages and mills in- 
Jlampisham were omitted: and further, that by a mistake 
in the indenture itself, a tenement in the occupation of 
J. Wallace was described as being in Jlampisham, when 
in fact, although within the manor of Jlampisham, it w'tts 
situate in the paiish of West Chi thorough ; and that by a 
further mistake, the deed specified only one messuage or 
farm in C ' hitfroom, formeily in occupation of G, G oil up, 
but that in fact Sir C. fl . Uumpfyldc and G . / 1 . Bampfylde 
were at the time of executing the said deed possessed of 
divers entire messuages, farms, lands, tenements, and 
hereditaments in Chilfroom , which w : ere intended to bo 
comprised as well in the bargain and sale, as in the re¬ 
covery ; but which are omitted in the bargain and sale, 
and described in the recovery as moieties only; and that 
the parties were all alive, and consenting to the amend¬ 
ment. 


The Court having first required an affidavit that the 
parish of West Chilborough lay wholly within the county 
of Dorset , permitted the amendment. 



in the Forty-eighth Year of GEORGE III. 


259 


1808. 


Hunt v. Bridgeford. 


May 28. 


nEST Serjt. had on a former day obtained a rule nisi 
mL *lo change the venue from London to Lancaster upon 
the usual affidavit that tlic cause of action arose in Lan¬ 
caster, and not m London , or elsewhere. 

Shepherd Serjt. shewed cause, upon an affidavit that 
the cause of action arose in Surry, Middlesex, and London 
and no part thereof in Lancaster , or elsewhere; and that 
the action was brought for goods sold by the Plaintiff, 
residing in Middlesex , and delivered to the order of the 
Defendant, part at Cotton’s wharf in Snrn/, and the resi¬ 
due in Cripp/egate, in London. 1 le thciefore prayed, that 
as he hud falsified the Defendant’s affidavit, he might be 
permitted to retain the venue, without an undertaking 
to give material evidence in London ; and he cited Gail- 
land v. Champion, 7 T. 7£. 20o. 


The Plaintiff 
shewed the 
Defendant’s af¬ 
fidavit, made 
for the purpose 
of rlminrin? the 
venue, to be 
untrue, and 
the cause of ac¬ 
tion arisiue in 
more counties 
than that m 
which the 
venue was 
laid, the Court 
retained the 
venue upon the 
Plaintiff's itn- 
dertukimr, in 
the alterna¬ 
tive, to pivc 
matei ial evi¬ 
dence i;i some 
one of the 
counties where 
the cause of 
action arose. 


Best, contra. 

Heath and Ciiambke Js. were inclined to iliink the 
undertaking ought to be required, in order to support an 
uniformity of practice. 

Lawrence J. observed, that in 1 //. Bl. 210. French 
v. Coppinger , an affidavit that the cause of action arose 
where the venue was originally laid, was held not suffi¬ 
cient to retain the venue, without an undertaking ; and 
the practice had been thought so essential, that in order 
to satisfy the exigency of a particular case, .Lord Lough¬ 
borough C. J. cousideied evidence that the capse of action 
arose in France, to be a satisfaction of the undertaking 

T 4 lo 
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to give material evidence in London. Gerard v. De Roe - 
beck, 1 II. lil. 280. 

Cur. adv. vult. 


Mansfiet.d C. J. on this day observed, that in the 
case of Collins and Jacobs , 3 Bos. ft Pull. 579. no such 
undertaking had been required, and although the subse¬ 
quent case of Clarke v. Reed, l New Rep. 310. might in 
some measure seem to shake the authority of that deri¬ 
sion, it was not contrary to it; for the chusing of the 
assignees in London was certainly no part of the cause of 
action, blit a subsequent matter. In this case, it would 
be vcr\ haul, if a man who has two causes of action, the 
one in Surry, and the other in London, should, unless he 
undertakes to give evidence in both, or even in of 
those counties exclusi\ely, be obliged to carry bis cause 
to be tried in Lancaster. The object of the undertaking 
was only to give such evidence, as would shew the false¬ 
hood of the affidavit made to change the venue, and 
since that had been done here, it was fit that an alterna¬ 
tive undertaking, to give material evidence either in 
London or Surrjf, should be held sufficient to discharge 
the rule. The alternative must not include Middle¬ 
sex, for the goods never came to the Defendant's hands 
there. 

Rule discharged, the Plaintiff under¬ 
taking to give material evidence in 
London or in Surrt/. 
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Akscomb v. Shore. 

rpiIE Plaintiff prescribed for common of pasture upon 
Hampton common for all cattle levant and coucliaut 
upon his ancient messuage, &;c. as a|>purtenaut thereto, 
and declared that the Defendant was bound by reason of 
bis occupation, to repair the fence of his close contiguous 
to the common, and permitted it to be ruinous, whereby 
the Plaintiff's cattle escaped into the close for defect of 
fences, and the Plaintiff hist the use of them. Another 
count stated that the Defendant had taken the Plaintiff’s 
cattle damage feasant, and that while he was still in 
possession of them, the Plaintiff tendered him i().s., which 
was a reasonable compensation, and requested him to 
restore the cattle; and although the Defendant could 
and ought to have accepted the compensation, and re¬ 
stored the cattle, he detained the same until he had 
compelled the Plaintiff to pay the larger sum of five gui¬ 
neas in order to regain the possession of them. The De¬ 
fendant pleaded the genetal issue. At the tiialof this 
cause the Plaint iff called four w itnesses, inhabitants of 
Hampton , who deposed, that all inhabitants in Hampton 
pacing church and poor, had a right to turn their cattle 
upon the common. lie was proceeding to call other 
witnesses, but they being also inhabitants, the defendant 
objected that none of them were admissible, upon which 
the. Plaintiff submitted to a nonsuit. 

Sc/Ion Serjt. on a former day had moved to set aside 
the nonsuit on two grounds. 1st, That he was entitled 
to recover on the last count: but the Court weie clear 
that the action would not lie. [Heath J. compared this 
to the attempts which had been sometimes made impro¬ 
perly to introduce the action for money had and re¬ 
ceived ; 
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May SO. 

Tfa common¬ 
er prescnbcMti 
right ota par¬ 
ticular mes¬ 
suage, to Iiave 
«Ioup by the 
Defendant for 
In* benefit, a 
certain act 
winch is bene¬ 
ficial to all Uie 
com monci-, 
another com¬ 
moner, who 
claims by a si¬ 
milar prescrip¬ 
tion in nylit of 
anotlici tene¬ 
ment, and not 
by custom, is 
not a compe¬ 
tent witnc^ to 
pro\c the 
charge. 

No action 
lies anam-t one 

who distrain. 
cal tie damage 
ft-a-unt, for 
liupoiimlnig 
them, instead 
ol accepting a 
compensation 
loi the ua- 
mages t* ntler* 
cd bctbic lltc 
cattle «eie im¬ 
pounded. 
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ceived; if it could be permitted, it would put an end to 
all special pleading. J 2d, Whatever absurd notions 
these witnesses might entertain of the nature of their 
common rights, they were not called with the intent to 
prove a general common right in all inhabitants, nor any 
customary right, but only a prescriptive right appurtenant 
to u pai titular tenement, and in such a case it is no ob¬ 
jection to the competency of a witness, that lie is a com¬ 
moner in respect of another tenement. The Court 
grunted a rule nisi upon this ground. 

Shepherd Seijt. would now have shewn cause, hut was 
stopped by the Court. 

Best and Seflon Serjts., in support of the rule, admitted, 
that in a case where right of common was claimed by cus¬ 
tom, these witnesses could not have been heard ; but 
where the claim is by prescription, in right of a particu¬ 
lar tenement, insomuch as the record of the judgment 
could not be evidence for or against them in any actions of 
their own, to which it is essential that both parties to the 
record must be the same, they were admissible witnesses. 
The question merely was, w hether the ow-ner of the adja¬ 
cent land, or the commoner, was to repair this hedge. 
From the very nature of the interest, it cannot lie upon 
the commoner to repair it. 

The Court held, that the question to be considered was 
whether the commoners, having a common interest in-the 
preservation of this hedge, could be competent witnesses 
for each other. It might be, that no one was bound to 
repair it. It might be, that a hay ward was usually paid 
by the commoners to keep their cattle on the common. 
But the production of this record would be evidence for 
another comjnioner that the occupier of the adjacent land 
was bound to repair this fence. The commouer there¬ 
fore 
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fore would derive an advantage, by exoneration himself 
from the charge of maintaining a hayward, if he could 
throw on this Defendant the charge of repairing the 
hedge, and consequently he was interested in the event 
of the suit, and properly rejected. 

Rule discharged. 


1808. 


Anscomb 


tr. 

Shore. 


Doe, on the Demise of Sarah Thwaites, May so. 
Matthew JNeed and Margaret Ann his 
Wife, and Thomas Thomason, ??. John Over, 

Ann Armstrong Widow, Wu liam George 
Bates, and William Gazeley. 


rpiIIS was an ejectment for certain messuages in Mid¬ 
dlesex, tried before Mansfield C. J. at the Sittings 
after last Hilary term at Westminster, when the jury found 
a verdict for the Plaintiff for two-thirds of the premises, 
subject to the opinion of the Court upon the question, 

whether the Plaintiff’s lessors were entitled to anv and 

* 

what proportion of them, under the circumstances of the 
following case. 

Thomas (Sox, being seised in fee of the premises, as a 
purchaser thereof, by his will duly attested, “ devised, amf 
bequeathed all such property as he should be possessed of 
at his decease, (except his freehold estates,) to his wife 
Maty Cox as to be her sole property. And he gave to 
her all his freehold estates during her natural life, and at 
her decease to be equally divided amongst the relations on 
his side . And he did at present desire his wife to give to 
his nearest relation on his side five pounds, to be paid to 
him by her soon after his decease.” The testator died, 

testator, leaving a son, the son was held not entitled to a share, as 


Under a de¬ 
vise of freehold 
property to the 
relations on my 
side, all those 
shall take who 
w ouhl be en¬ 
titled to per¬ 
sonal estate 
under the sta- 
t nte of distri¬ 
butions. 

As well in 
the maternal, 
as in the pater¬ 
nal line. 

Ami -the de¬ 
vise speaks, at 
the tune of the 
testator’s 
death, not at 
the time of 
framing the 
devise. 

Therefore" 
one, who was 
related in 
equal degree 
at the time of 
making the 
will, having 
died before the 
a ielation. 


leaving 
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leaving Iiis widow surviving him, and his nearest rela¬ 
tions, three first cousins, viz. Mrs. Barrett his father’s 
sister’s daughter, and A 1 /ns worth Thwaites , and Ann 
Thzcaites , his mother’s brother’s children. The two 
latter died* during the life estate of the testator’s widow. 
When the testator died, his heirs at law were Mrs. Bar¬ 
rett and John Gifford, Mrs Barrett's sister’s son: Sarah 
Thwaites and Margaret Ann Need , two of the lessors, 
were the heirs at law of \AynsKorth T/waitcs ; ami Tho¬ 
mas 'Thomason , the other lessor, was the heir at law of Ann 
Thwaites. 

Best Serjt. in support of the verdict, chscncd, that 
the word u relations,” considered by itself, take-, in all 
who are in equal degicc, and must alike comprehend the 
maternal and paternal line. The words “ on mv side” 
create a necessity of contrasting some one class of rela¬ 
tions with another; but the olnious meaning is, that the 
testator meant to contrast his own relations, both mater¬ 
nal and paternal, with those of his wife, to whom he had 
absolutely bequeathed all his personal estate; and there¬ 
fore, contemplating that it would probably go to her re¬ 
lations, lie directs that his freehold estates, which also he 
hud given her for her life, shall after her decease be di¬ 
vided amongst the relations on his side. It is plain that 
lie did not mean to die intestate as to this property, he 
has peculiarly excluded the heir at law by the word 
“ relations;” and the words <c equally to be divided,” 
clearly shew that the testator destined the estate to more 
than one, and therefore did not mean to confine it to his 
father’s sister’s daughter. Anon. 1 l*. B uis. :V27., where 
one devises his personal estate to his relations, without 
saying what relations, it shall go to all such as would take 
by the statute of distributions. Therefore by relations 
generally, arc meant the nearest relations. Davis v. 
Bay ley, 1 I'es. HI. I*yjt v. Pj/ol, 1 / es. There it 


ISOS. 

Doe tleni. 
Tlltt \ ITKS 
and Others 
r. 

Ovi ft 

aud Others. 


was 
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was a devise of real and personal estatd to the nearest 
relation of the testatrix of the name of Pj/ot, and the ar¬ 
gument in favour of the licir at law, drawn fiom the 
uncertainty, was much pressed ; Lord Jfardwicke, Chan¬ 
cellor, said, “ A devise is never construed absolutely void 
for uncertainty, but from necessity.” lie admitted •“ that 
if there were a necessity to take the devise to relate to a 
single person, there might be such uncertainty there, 
but he did not lake it so, but held that relation was 
nomen adleclivum, as much as heir or kindred.” Here 
that difficulty does not exist, for the devise is to rela¬ 
tions, in the plural, and where the testator means to 
give a legacy to one, lie uses the word relation in the 
singular. The case of Tai/lor v. Sat/er , C Vo. PI. 743. 
w hich was a devise to his issue, and held void, is noticed 
by Bridgman C. J. iij the case of Bate v. Amherst , T. 
lint/. 83. and is denied to be law. In /f ild's case, 
(> Co. 17. b. it was held that a devise to a man “ and his 
children” should have given an estate tail to the father, 
if no children had been in esse f but that, the children be¬ 
ing in esse , all the issue took a joint estate for life. Cros- 
letj v. Clare , A mb. 397. was a devise of freehold to de¬ 
scendants, and Sir Thomas Clarke , M. R. held it to ex¬ 
tend to all who proceeded from the body, and said that 
the Court had no other rule to go by, than the statute of 
distributions, for expounding the word “ relations.” 


1808. 


1)ok dun. 
Til WAITES 

and Otliciri 


v. 

Over 

aud Others. 


Jlet/rcood Serjt. contra . Either the devise is to be 
xestiictcd to the relations ex parte paterna, or is w holly 
void for uncertainty. A bequest of personal property 
“ to relations” would have been void for uncertainty be¬ 
fore the statute of distributions, and now the analogy 
from that act is only applied, because a court of equity 
considers such a bequest as au intestacy. But another 
step must be gained, before the same rule can be ap¬ 
plied to real estate. For there, unless it is clearly shewn 

by 
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Th WAITES 
and Others 
r. 

Ov Ell 

and Others. 


by the devise who shall have the estate, the heir shall have 
it. In the case of Pi/ot, v. Pi/ot , Lord Itl ardtcicke was 
glad to avail himself of something arising upon the face 
of the will, in order to solve the difficulty, and said, “ as the 
“ testator has by the word relations indicated, by the aid 

a 

“ of the statute, to whom his personal property shall go, 
“ we will follow that indication of his will, and give 
il the real estate to the same persons.” But no such 
clue is afforded here, for there is no bequest of personal 
property to his relations. The words “ on my side” 
render the devise yet more uncertain. The testator evi¬ 
dently means to exclude some persons, and either they 
must be his maternal relations, or the uncertainty is 
complete. The cases upon real estate devised to “ re¬ 
lations” are few. 3 July 1732, by the Master of the Rolls, 
—Under a limitation to the family of J. S. the real estates 
descend to the heir at law, the personal estate goes to the 
next of kin. JUS. note , probably of the late Mr. Cojl, but 
the decree of that day, upon search, has not been found. 
Roach v. Hammond, Prec. Chan. 401., was a devise of 
real and personal estate to u relationsbut the rela¬ 
tions tiled a bill for the personal estate only, which shews 
they did not think themselves entitled to the real estate. 
[Mansfield C. J. observed, that equity was the proper juris¬ 
diction for the recovery of the personal property, but 
unless the real estate was burlhencd with some trust, the 
Plaintiff wopld resort to a court of law to recover it in 
ejectment: therefore no inference could be drawn from 
this case.] “ Cambridge Spring Assizes 1806, before 
Grose J. Doe, on the Demise of Lincoln, v. Flower and 
Others. Ejectment for divers messuages brought by the heir 
at law against the devisees in possession under the will of 
Robert Farthing, upon the ground that there was such 
uncertainty as to avoid the devise, which was u to my 
“ brother and wife for their joint lives, and after their 
u decease, to be equally divided between ray relatians 

“ and 
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u and their relations.” The wife died first; upon the 
testator’s decease, Robert Castle, the brother, who was 
executor possessed himself of the title deeds. The 
Plaintiff obtained a verdict, and enteied into possession 
The case was not afterwards moved. He then filed a 
bill against the executors of Robert Castle, to get posses¬ 
sion of the title deeds. The Defendants, in their answer, 
declare their readiness to obey the order of the Court, 
and upon the hearing before the Master of the Rolls, on 
the 10th of July 1807, a decree was made that they 
should accordingly give up the deeds.” In the case of 
Crossley v. Clare , Sir Thomas Clarke thought the word 
i( relations” was too large for a devise, unless the sta¬ 
tute could be called in aid. In Chapmans case, Dyer, 
333., the doctrine of real estates is well explained. The 
words there were, “ T will the house that T . Chapman 
liveth in, to him, and he’to pay to C. C. 3l. 6s, 8 d. and 
else to remain to the house. Provided always, that the 
houses be not sold, but go unto the next of the name and 
blood that are males.” And it was held that the son of 
J'homas took an estate-tail; and that by the word “ house” 
the family was intended, and the most worthy and oldest 
person of the family. The safe rule then is, that upon 
such a devise of personal estate, the law for the distribu¬ 
tion of personal estate shall attach, but that the law 
which regulates the descent of real estate shall attach 
upon a similar devise of real estate. And th$ premises 
in question must therefore descend to the paternal heir. 
No case has been cited in t.'hich the statute of distribu¬ 
tions has been called in aid to interpret a will w’hich dis¬ 
poses of real estate only, and such an interpretation 
would introduce a course of ‘descent unknown to the 
law. 


1808. 


1)oe dem. 
Th WAITES 
and Others 


r. 

Over 

and Others. 


Best, in reply. The rules of descent will remain 
wholly unaltered by the construction contended for: the 

statute 
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statute is relied on only to interpret the descript io personce. 
If the word “ relations” is properly so construed with 
reference to one description of property, it must bear 
the same meaning with reference to all other descrip¬ 
tions of property. In the case of Pj/ot v. Poyt , both 
sorts catne under consideration: and the case of 
if at all applicable, must be considered as over-ruled by 
that decision, but it does not appear what were the words 
of the will there. The five pounds are given cleaily to 
a mule, and he must be the nearest relation; if then 
/fynszcorth T/maites was entitled to this, as the Defend¬ 
ant has contended, it would be inconsistent that in one 
part of the will “ relation ” should mean a cousin ev 
parte materna , and in the next clause should be deemed 
to exclude him. If that bequest is collective, this case 
completely coincides with that of Pyot v. Pyot, and calls 
in aid the statute to explain who are “ the relations, ” for 
the purpose of tahiug the legacy, and so points out to 
whom the freehold proporty shall go. The case in Dyer 
does not apply, for there it was plain the testator meant 
that his property should not be divided, but should le- 
xnain entire to the head of his family. The case ot Doe 
v. Flower was a mere nisi prius decision, and ought not 
to overthrow well established authorities: it was aho 
nieterially distinguishable, for there was no personal pro¬ 
perty to introduce the assistance of the statute of distri¬ 
butions. That devise too might well be void from un¬ 
certainty, being much more disputable than this, for it 
might be contended to comprehend any or all of fite fa¬ 
milies, the testator’s, his brother’s, who might be only 
his half-brother, and his wife’s, as well on the father’s as 
on the mother’s side. It is not true that in the cases 
cited, there has been a quasi intestacy: the statute of 
distributions lias been called in, not to supply the will, 
but to interpret it. 


Cur . adv . vult . 
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Mansfield C. J. now delivered the opinion of the 
Court. 

(After referring to the language of the will,) Per¬ 
haps the strongest argument against the devise, is, that 
it is uncertain. The question here turns upou*the ex¬ 
pression “ relations on my 6idethe testator has not in 
this passage said “ my nearest relations.” In another part 
lie gives live pounds to his nearest relation. The state 
of the family docs uot throw much light upon this latter 
clause; hut we may guess that he mean Aynsuorth 
TlmaiteSf who was his nearest male relation. If in the 
latter part he meant him, the word “ nearest” equally 
applies to the other maternal cousin in the- same degree, 
who is one of the lessors of the Plaintiff, which is an 
argument against rejecting the maternal line. Now al¬ 
though relation is a word of very vague and general im¬ 
port, yet it lias obtained a certain degree of ascertained 
meaning in the courts where questions of this sort have 
arisen witli respect to personal property; that is, it 
means those who are entitled to take as relations under 
the statute of distributions. This rule of interpretation 
has been adopted to centroul the more extensive and laj^ 
sense of the word. The term then having obtained this 
construction in courts of equity, I do not tee why it 
should not obtain the same construction in courts of 
law ; and if so, the consequence is clear, that the three 
first cousins who were living at the time of the testator’s 
death, are entitled to take. Pyot v. Pyot is a strong case, 
and goes to a length which rather startled me at first. I 
did not before know that relation was nomen multitudinis, 
and to be applied to kindred in the plural as well as in 
; the singular, but Lord Hardtcicke says it is. There is 
no difference between that case and this, except that 
*£hcre the will distributed personal as well as real pro¬ 
perty. Adopting this sense of the word, 1 ^either see 
liny other persons who are entitled to take, uor such a 

Vol. I. U degree 
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degree of uncertainty, as to prevent the devise from 
taking effect. The words “ on my side,” cannot exclude 
the maternal relations, for it is impossible to contend 
that the mother is not as nearly related to the devisor, 
and as* much on his side, as the father and the paternal 
relations. In respect to the proportion which ^he Plaintiff 
is to recover, the devise speaks at the time of the testa¬ 
tor's death : there are cases where estates have passed 
away from the children of the eldest son. Suppose a 
devise to A. for life, remaiuder to his lirst and other sons 
in tail male; if the first son of A . dies in the testator’s 
lifetime, his son cannot take. Various reasons have been 
given why after-purchased estates should not. pass by a 
devise, but I do not understand that the true reason is, 
because the devise is supposed to speak at the time when 
it is penned. Lord Mamfietd said, a will was an appoint¬ 
ment to uses, and therefore could not operate on that 
which was not then in seisin. John Gifford is not enti¬ 
tled to any share, he is too remote, and the verdict must 
stand for two-thirds of the premises. 

l J ostea to the Plaintiff. 


May M. 


, Williams v. Nunn and Another. 


rplUS was an action of trover, brought 


order of the Court of Chancery, to try the validity 


If a trader, was an acuon oi irover. uruuaui under an 

win ivc house of 
trade is in Ire¬ 
land, come' to of a commission of bankrupt, which had issued against the 
England on bu¬ 
siness, and 

again quits this country to avoid an arrest by a creditor, it is such a departing the realm 
as to constitute an act of bankruptcy. 

An intent to delay a creditor makes the leaving the realm or dwelling-house an act of 
bankruptcy : it is not necessary that a creditor should actually he delayed. 

A trader in London purchases goods to be sold by A- and It., partners in trade in Dult- 
lin, and charges them to A. and 11. at prime cost; this creates a debt due from It. iu 
England, and makes him a trader here. 

Plaintiff. 
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Plaintiff. Upon the trial of the cause before Chambre J. 
at Guildhall, at the Sittings after last Michaelmas term, it 
appeared that the Plaintiff had originally been paituer in 
trade in London with a persoifnamed Morgan , under the 
firm of Morgan and Williams ; that this partnership had 
been dissolved, and an agreement entered into between 
the parties, to the effect that Morgan should, from that 
time forward, carry on trade in London upon his own 
sole account, and that the Plaintiff should establish and 
conduct a house of trade in Dublin , under the firm of 
Williams and Morgan , in the profits of which Morgan 
should equally participate; that all goods ordered by 
Jl i/liams to be purchased by Morgan in England, and 
sent by him for the use of Williams and Morgan , to be 
sold iu Dublin , should be charged by Morgan to the firm 
of Williams and Morgan at the prime cost only. It did 
not appear that the creditors in general were ever ap¬ 
prized of this alteration. The Plaintiff having come 
over to London for the purpose of making some arrange¬ 
ment w'ith his creditors, was informed, a few days be¬ 
fore the time which he had fixed for a meeting with 
them, that a person named Clarke was about to arrest 
him on the following day. Clarke had furnished to the 
order of Morgan, goods, which had been sent to Williams 
and Morgan for sale, Clarke knowing, when he accepted 
the order, that they were destined for Williams and 
Morgan , and having credited them in his books. Mor¬ 
gan sent the goods to Williams and Morgan without 
charging any profit on them. The Plaintiff, in conse¬ 
quence of this intimation, immediately returned to Dub¬ 
lin, to avoid being arrested. During the whole of his 
residence in Dublin , he had continued to keep his for¬ 
mer house in London , his name was upon the door, and 
his wife and family had continually resided in it. Best 
Serjt. for the Plaintiff, contended that this was no act 
of bankruptcy. 1. Because the Plaintiff ne£ being do- 

U £ niicilcd. 
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miciled, cor carrying on trade in this country, but in 
Ireland, could not be said to depart the realm, by re¬ 
turning to Dublin. And, 2. That whether he were do¬ 
miciled in England or notf still, as the goods had never 
been ordered from Clarke by Williams, but by Morgan 
only on his sole account, Williams was not indebted, and 
therefore his flight, in order to avoid an arrest by Clarke, 
was not an act done to the intent or whereby his credi¬ 
tor should or might be delayed, for that it was done with 
intent to avoid an illegal and vexatious proceeding; and 
no creditor of Williams was in fact delayed by it, which 
was an ingredient necessary to constitute an act pf bank¬ 
ruptcy. Chambre J. directed the jury, that the act of 
bankruptcy by departing the realm, mentioned 1 in the 
statute, had no connection with committing an act of 
bankruptcy by departing from the dwelling-house; that 
the statute was not restrained Ho such persons only who 
reside here; but extended to all natural-born subjects; 
it was not material, therefore, whether Williams had a 
residence here or not, provided he was here, having 
dealings with his creditors: and if they believed the 
evidence, here was a departure for the express pur¬ 
pose of avoiding the creditors. That, looking at the 
situation of the parties, and their partnership, it was im¬ 
material whose name was in the firm, the goods were 
furnished by Clarke on the account of Williams and 
Morgan^ for the Dublin trade; that there was no reason, 
therefore, to restrict the creditor to the funds of Morgan 
only, but that he had a right to resort to the Dublin 
house for payment* The jury, under this direction, 
found a verdict for the Defendants. 

"Rest Serjt. having, in Hilary term last» obtained a rule 
nisi for a new trial, upon both the grounds which were 
urged upon the trial. 


Shepherd 
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Shepherd and Vaughan , Serjts., on a former day, in 
shewing cause upon the first point, relied on the autho¬ 
rities of Dods worth v. Anderson, T. Kay. 375. Bird v. 

Sedgwick , 1 Salk. 110. Exparte Smith, Cowp.402. Ex 
parte Williamson , 1 Aik. 82. and Alexander v. Vaughan> 

Cowp. 398. In discussing the second point they com¬ 
mented on the woids of the statutes 13 Eliz. c. 7. s. 1. 

15 Jac. l.c. 15. s. 2. and 21 Jac. 1. c. 19- and the cases 
of Fowler v. Padget, 7 T. Rep. 509. Garratt v. Moule 
5 C. Rep. 575. Barnard v. Vaughan, 8 T. llep. 149. 
and Inglis v. Grant, 5 T. Rep. 530. 

Best, Clayton, and Onslow, Serjts., in support of the 
rule, relied upon the same arguments on which the rule 
had been obtained, and on the authority of the four last 
mentioned cases. 

They also cited the case of Aldridge and Another 

v. Ireland, B. 11. Easter term 24 Geo. 3., which was ijwJlliiilr-lioiiU 

“ An action of trover, tried before Lord Mansfield C. J. a V < ! 0,,, l > ^ ni - 

“ and brought by the assignees of a bankrupt to re- tent to delay * 

<£ cover against the sheriff of Somersetshire the value of question of* 

“ certain goods sold under ail execution against the {bettor a jury 
n > w to dendo, upon 

“ bankrupt. Fee, Cooper, Enkine, and Bower, shewed all the cimun- 
“ cause against the new trial. Peckham and Russel con - if it be not 

“ tra. Two points were made in the argument; 1st, 

“ Whether trover would lie in this case against the tent, it i.s»o 

“ sheriff, the goods having been duly taken by the ruptcy. 

“ sheriff and sold by him before the commission. 2d> 

“ Whbther there was in this case any act of bankrupt- 
“ cy. At the trial it was considered, and at the time 
“ of shewing cause it appeared by the affidavit of the 

*' Defendant upon which the rule was moved, that the 

“ sheriff was indemnified in this action by Clinton, the 

“ judgment creditor, and therefore the first point was 
“ not material. On the 2d point, Lord Mansfield stated 
“ tho evidence: the material facts were, that Alice 

U3 “ Ball, 
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7Vail, the bankrupt, being indebted to Clinton , her 

“ brother-in-law, executed a warrant of attorney to 

“ confess a judgment, in which wjere included several 

u bills for which Clinton was liable, but which were not 
■> 

u then due: that Clinton sent an execution dowm to the 

7 * 

“ bankrupt's house at Bath , where she carried on her 
u trade, and took possession of all the stock. Alice If all, 
u on the Sunday afternoon, two days after the execution, 
told her servants that she was going to Ijondon, to 
persuade her brother to withdraw the executu^i ; and 
that if any person inquired for her, he w as to be di- 
“ iccted thither : and she set off for Loudon that aftcr- 
u noon, came to the house of her brother, was visible 
“ there, and twice arrested. A letter of Alice If all 
u was read, which had been written before she left 
“ Bath, and was directed tb Clinton , slating that the 
“ Bath bankers refused any longer to discount her bills, 
“ and that she had no means of raising a guinea, and 
“ inquiring of him what she should do. A letter from 
“ Clinton was also read, (which, it was admitted, could 
“ not be evidence, but on the supposition that this was 
u really the defence of Clinton, and that the sheriff was 
“ merely nominal,) in which he informed one of her 
u creditors that his sister had committed an act of bank- 
“ ruptcy by leaving her house, and desired that person 
“ to become the petitioning creditor, and to go directly 
“ to Hath, where he would find Clintons attorney. 
“ The jury found that there was an act of bankHiptcy, 
if and gave a verdict for the Plaintiffs to the amount of 
u the goods. 

“ The first point was now again insisted upon, afe well 
a as the second, on behalf of the Defendant. 


Sheriff, in " Lord Mansfield C. J. If this were really the case 
titled to the u of a sheriff, who had acted fairly under a writ, with- 
the Court! ° f “ ou * n °boe of any act of bankruptcy committed, there 

“ are 
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“£re several rules established in the case 6f Cooper v. 
“ Chitty , 1 Burr. 20. for his protection ; but if the shc- 
“ riff voluntarily takes a part, and, either before or after 
“ the goods sold, elects to which party he shall pay the 
ft money, and-receives either an express or implied in- 
“ demnity, (for either is sufficient,) he must resort to 
u that party for his security in case he has acted wrong, 
and is mistaken. It was taken for granted at the trial, 
“ that the sheriff had notice of the commission, and had 
i( his indemnity, or might have had it, and that he was 
“ nodPual only ; if that is not so, it may be a ground 
“ for a n<?w trial, because *he whole proceeded on that 
“ supposition : but it appears now from the affidavits, 
“ that he was actually indemnified. The material qucs- 
“ tion is, as to the act of bankruptcy ; I thought it very 
“ doubtful at the trial, and I think so still. It is a ques- 
u tion for the jury, with what intention she left her 
“ house; and it is a very strong circumstance that be- 
“ fore she went, she left word with her servants for 
“ what purpose she was going, and directed all persons 
u to seek for her at the place where she actually was. 


1808. 


WlLI.1 


V. 

Nl MN. 


u Willes J. thought that the facts stated did not 
“ amount to an act of bankruptcy : the truth of the ac- 
count, and her being actually arrested upon that in- 
“ formation, contradicted the notion that she went to 
“ avoid her creditors. • 


<e Ashhurst J. thought that there was no intention 
** of leaving Bath , for the purpose of delaying her cre- 
“ dilors; and though she never afterwards returned 
“ thither, yet if she went for the purpose of settling the 
(C business with her brother, her not returning could not 
“ make that to be an act of bankruptcy, which was 
** not so originally. 


U 4 


a JBullfr 
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u RcfLLEii J. When a leaving of the house is or£r 
“ not an act of bankruptcy, must depend on all the cir- 
u cumstances. *Tl*e going to a distant place among 
“ strangers may be an act of bankruptcy, though the 
“ party 4>e visible there: the going only to the next 
“ house may be an act of bankruptcy, if the party is 
“ not visible; there is no line to be drawn, without 
u knowing the circumstances. The intent must be 
“ collected from them. The circumstances here are 
“ strong to shew that she left her house really with the 
“ view which she expressed, and I think that was i#t an 
<£ act of bankruptcy. * m 

li Rule absolute for a New Trial, 
“ on Payment of Costs.” 

Mansfield C. J. observed that this case materially 
differed from that in which it was first cited, of Fouler 
v. JPadget : there the bankrupt absented himself for ten 
days, and many creditors called with bills, and could not 
find him. Here it appeared that the creditor had only to 
call at her house, in order to know where she was, and to 
be enabled to get a writ, and arrest her at her brother’s 
house in London. 

Chambre J. remarked, that it might be collected from 
the language of Willes J. in this case, that the creditor 
had actually called at her house at Bath, and not finding 
her there/ had, by the direction which he there obtained, 
followed her to London , and arrested her. 

Cur. adv. vult. 

Mansfield C. J. on this day delivered the opinion of 
the Court. 

Although Lord Kenyon once hastily determined 
that there must be some proof of avoiding or delaying 
a creditor, yet in a subsequent case, which, came before 
me at Chester , where the same point arose, and I ruled' 
it contrary, a new k trial was afterwards moved for 

in 
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in the Court of King’s Bench upon the authority of Fow¬ 
ler v. Padget ; and the Court would not even grant a rule 
nisi. In the case recently decided of Robertson v. Liddell, 
9 East , 487. it was determined, that in order to constitute 
an act of bankruptcy by keeping house, it was sufficient 
to shew that the bankrupt intended to delay his creditors, 
without shewing that any delay actually was occasioned; 
and that decision is applicable here. As to the other 
question, Whether the Plaintiff is to be considered so far 
subject to the bankrupt law of this country, as to be ca¬ 
pable of committing an act of bankruptcy by leaving the 
realm? it does not exactly appear how long he was 
here, befoie he again returned to Ireland ; but on the 
facts of this case, he is as little a resident out of this 
country, and as little entitled to take that objection, as 
can well be supposed. .Here the persons who composed 
the firm of Morgan and Williams continued partners 
throughout, they never for a moment ceased to be part¬ 
ners : the only change was, that they substituted the 
trade in Ireland tor that in England. In consequence of 
this trading a debt becomes due. It is impossible to ar¬ 
gue with success that this is not the debt of Williams . 
Even if IVtlliams had never been known here as a part¬ 
ner, but it had afterwards appeared that he was a part¬ 
ner, and that the trade was carried on for the joint be¬ 
nefit of both, there could be no doubt of his liability. 
But the trade is carried on expressly for Williams and 
Morgan . Although Morgan acts in this country, it is 
no.t for himself alone, but for Williams and Morgan , 
Where then does the debt arise ? Evidently in England. 
The Plaintiff comes to England , he fives a great part of 
the year in England , his family is here, he comes hither 
in consequence of his embarrassments, for the purpose of 
settling his affairs; and while he is here, a considerable 
creditor of Williams and Morgan is, as the Plaintiff 
thinks, about to arrest him. He instantly quits England 

and 
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and returns to Ireland. Is not this then an act of bank¬ 
ruptcy ? Several of the cases cited, and particularly that 
of Alexander v. Valtghan, shew that he may be arrested 
here, and that if he lies in prison two months, he will be 
a bankrupt. To avoid an arrest he runs away, and it is 
said, this makes a distinction. I will suppose that in re¬ 
turning to Ireland , he is going to his home and place of 
trade; hut he does not go as for the purpose of going 
home; by his own confession, it is to avoid this arrest. 
If lie was not liable to the bankrupt laws of this country 
immediately upon his landing here, how long was it 
necessary that he must stay before that liability would ac¬ 
crue f Every man coming hither, knows that he must be 
subject to the law, and any personal contract which he 
makes, may be enforced according to law; it seems then 
to be, and is, a.necessary consequence of this, that if, to 
avoid the process Of the country, he goes away, so that 
no proceedings by action can be had against him, he 
shall be nevertheless liable to the other mode which the 
law points out, namely, a commission of bankrupt. 11 
would be extremely difficult to say that an alien born 
would not be so subject. The cases go the full length of 
establishing this doctrine; the only distinctibn is, that 
Williams, instead of being arrested here, escaped to In’~ 
land, but that does not make any material difference. 
We are therefore of opinion that the Plaintiff is a bank¬ 
rupt, and the rule must be 


Discharged. 
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Ballard v. Dyson. 


JN replevin the Defendant avowed taking a heifer 
• damage feasant. The Plaintiff pleaded a right of way 
to pass and rcpass with cattle from a public street through 
and along a certain yard and way adjoining to the said 
place, in which, &c. towards and unto certain premises 
ih his own occupation, as appurtenant thereto, at all 
times, 1. by prescription; 2. by a gran^ from a person 
in whom he supposed the seisin in fee, as well of the yard 
and way, as of the Plaintiff’s premises, to have been united. 
The Defendant, in his replication, took issue upon these 
rights of way. Upon the trial of this cause, at Hertford 
Summer Assizes 1807, before Mansfield C. J. it appeared 
that the Plaintiff’s building had anciently been a barn, 
but had not been used as such for a great many years; 
that the folding doors of it opened not to the Plaintiff’s 
yard, but to a highway; for inauy years it had been 
converted to the purposes of a stable; the last preceding 
occupier, who w r as a pork-butcher, had used it as a slaugh¬ 
ter-house for slaughtering his hogs, and the present oc¬ 
cupier, w ho was a butcher, used it as a slaughter-house 
for slaughtering oxen. The yard in question, along 
which the right of w'ay to these premises \vas claimed, 
was a narrow passage, bounded by a row' of houses on 
each side, the doors of which opened into it: when a 
cart and horse was driven through it, the foot-passengers 
could not pass the carriage, but were compelled, on ac¬ 
count of the narrowness to retreat into the houses ; and 
they would be exposed to considerable danger if they 
were to meet honied cattle driven through it. It was in 

evidence 
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Evidence of 
a prescriptive 
right of way 
for all manuer 
of carriages 
docs not neces¬ 
sarily prove a 
right of way 
for all maimer 
of cattle. 

lint it is evi¬ 
dence of a drill 
way, for the 
jury to consi¬ 
der, together 
with the other 
evidence. 

The extent 
of the usage is 
evidence of a 
right only com¬ 
mensurate 
with tiie user. 
Itvagainst 
Chu.tti rc J. 

User of a 
w ay for car¬ 
riages and hogs 
is prinui facie 
evidence of a 
right of way for 
nil cattle, and 
the onus of 
proving the re¬ 
striction lies 
on the grantor. 
J\r Chambre J. 
against 

M hetlier a 
w ay of neces¬ 
sity is cum- 
nicnsuiate only 
w ith the use 
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premises are 
applied at the 
time of the con- 
i e\mice, or 
w ith all uses to 
which they 
may be con¬ 
verted after¬ 
wards, quare% 
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evidence that the preceding occupier had been accus¬ 
tomed to drive fat hogs that way to his slaughter-house; 
and that the Plaintiff had been accustomed to drive a 
cart, the only carriage which he possessed, usually drawn 
by a horse# but in one or two instances by an ox, along 
this passage to his barn, where he kept his cart; there 
was then no other way to it. He had lately begun to 
drive fat oxen that way to the premises for the purpose 
of killing them there; but there was no evidence of any 
other user than this of the way for cattle. No deed of 
grant was produced. The Defendant produced no evidence 
that he had eve^interrupled the occupiers of the Plain¬ 
tiffs premises in driving cattle there, nor that they had 
been usually possessed of horned cattle which had not 
been driven that way; he admitted,that there was suffi¬ 
cient evidence of a right of way for all manner of car¬ 
riages, It did not appear at what period the houses ad¬ 
joining the way had been built. Best Serjt., for the 
Plaintiff, contended that a way for all manner of car¬ 
riages necessarily included a right of way for all manner 
of cattle; and therefore proved’ the prescription. Mans- 
Jield C. J. told the jury, that inasmuch as this was a 
private, and not a public way, they were not to con¬ 
clude that a man might not grant a right of way to pass 
with horses and carts, and yet preclude the grantee from 
passing with all manner of cattle, and the degree of in¬ 
convenience which would attend the larger grant in this 
case, furnished an argument against the probility of it. 
He directed them, therefore, to say whether there was 
sufficienct evidence of a right of way to drive cattle loose, 
or whether they w’ould consider the grant or prescription 
as only co-extensive with the use that had been made of 
it. The jury found p verdict for the Defendant. 

Best Serjt. having in Michaelmas term last obtained a 
rale nisi for a new trial, 

Shepherd 
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Shepherd £>erjt., on a former day in thife term, shewed 
cause. He denied that evidence of a private right of 
way for carts and horses, was evidence of an unlimited 
right of way for all sorts of cattle. He distinguished a 
private from a public way. Where land is dedicated to 
the public use, unless some restriction is proved, it may 
perhaps be taken that the way is given for all purposes, 
and to all places, if a man opens a street, the public 
may use it as an approach to any other street that lies be¬ 
yond it. Rut if a person has a right of way over the laud 
of another to his own close, and purchases the close next 
beyond his own, he cannot use his way for the purpose of 
going through his own land to that whielfhe has so pur¬ 
chased. 1 llol. Abr.3<J\.Chimin private line 50. Laugh- 
ton v. Hard , 1 Lutw. 111. A right of way with a cart and 
horses is of so different a nature from a right of way for 
cattle, that in many instances there Would be no utility 
in having the one combined with the other. If a man 
should convey a coachhouse and stable, a barn in the 
centre of his own land, or a house at the inner extremity 
of a long range of buildings^ the conveyances would pass 
a way of necessity, for the coach and horses of the gran¬ 
tee iu the one case, in the others, to carry thither his 
harvest, and his goods, in the usual carriages; lie- 
cause without such a right the thing conveyed could not 
itself be enjoyed ; but no kind of way would pass as a 
wav of necessity, which was not at the time of the grant 
necessary, by reason of the then subsisting nature of the 
premises, to the enjoyment of the thing granted, and 
the way which passed of necessity would not enure to all 
the purposes to which the buildings might be afterwards 
converted, even if the purpose could not be deemed a 
nusance, as this slaughter-house actually was, being situ- 
ted in the town of Watford . Although the Plaintiff, 
claiming by prescription, does not rest his title upon the 
present state of the premises, but on what was their ori¬ 
ginal 


1808. 


Balt.aru 


r. 

Dyson. 



282 


CASES in EASTER TERM 


1808. 


Ballard 

v. 

Dyson. 


ginal state, it rests with him to shew that the premises 
were originally built for a purpose which required the 
driving of horned < cattle as incident to their convenient 
occupation; the Court will not presume it without proof, 
on accoujit of the great inconvenience to lessors and 
grantors of ways which would result from this presump¬ 
tion. The limitation of the right was properly inferred 
both from the limited use of the way which the Defendant 
proved, and from the very circumstance of the houses 
being there situated, for it could not be supposed that if 
this easement had existed in the manner contended for, 
any person would have built a house in a situation sub¬ 
ject to so much danger and inconvenience. 


Best, contra, admitted with Rotfe; that a man may 
specifically limit his grant of way to certain uses only : 
but no instrument conveying a grant so limited had been 
produced in evidence in this case, lie denied that a way 
of necessity is restricted to the particular use required by 
the state in which the property subsists at the time of the 
grant. No law forbids the purchaser of an estate in fee 
to alter the state of his property as his profit or conve¬ 
nience may require, and so often as he alters it, his way 
of necessity shall be adapted to his uses; if he turns his 
pigstye to a slaughter-house, as lie had a way for liis pigs, 
so shall he have a way for his oxen, unless that very use 
of the property is a nusancc; there is no other limitation 
of his right. The argument from the danger of driving 
bullocks here is of no weight; for it appears that the 
driving a cart is equally inconsistent with the use of the 
way by foot-passengers at the same moment. The ge¬ 
neral law is, that the grant of a carriage-way comprizes 
a way for all cattle; it is competent for the Defendant 
to shew' that the general law has been narrowed by com. 
pact between the parties, for conventio viucil legem: but 
no such com’pact is shewn. Lord Coke is to be under¬ 
stood 
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stood as speaking both of public and private ways, and 
what he says is equally applicable to both. <6 Cia or 
“ aditus contains the other two (itir, and actus,) and 
tl also a cart-way, for this is jus eurtdi, vchendi, et vehi- 
“ culurn et jamentum ducendi , and this is twofold, viz. via 
“ regia , the king’s highway, for all men, and communis 
t( strata , belonging to a city or town, or between neigh- 
“ hours and neighbours.” 1 liarck. b. 1 . c. 76. arc . 
3 Leon . 13. Anon. Per Dyer. “ It is good to prescribe 
habere viam pro omnibus carriagiis , generally, without 
speaking of horse-way, or cart-way, or any other way.” 
In former times, when tlris building was used as a bam, 
cattle must necessarily have been driven to the yard this 
way, to consume the fodder. Antiently too, before the 
use of carriages was general, all harvests were brought 
home on the backs of cuttle, as still is used in several of 
the western counties; so that according to the argument 
used for the Defendant, there must originally have been 
a way for cattle to the premises. 


1808. 

Bamako 


r. 

Dyson. 


Cur. adv. xult. 

Mansfield C. J., having adverted to the facts of the 
rase, observed that in general a public highway is open 
to cattle, though it may be so unfrequented that no one 
has seen an instance of their going there; but the pre¬ 
sumption would be for cattle as well as carriages, other¬ 
wise cattle could not be driven from one part of the 
kingdom to another. The authority cited from Jfarckins 
only refers to C'o. Lilt ., and the passage in Co. J.itt. does 
not prove that Lord Coke was of opinion that in the case 
of a private way, which must originate in a grant, of 
which, the grant itself being lost, usage alone indicates 
the extent, evidence of a limited user could not be re¬ 
ceived to restrict the usual import of the grant. The 
general description given by Lord Coke does not seem to 
touch the question. He refers to Bracton , lib. 4 fol. 232. 

who 
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who only says, “ there are iter, actus, and via; but says 
not a word to explain the meaning of either, or the dif¬ 
ference between them. Nor can I find in any of the 
books, nor even in any nisi prius case, any decision that 
throws light upon the subject. A parson has the Via or 
aditus over a farm with carts to bring home his tithe, 
but he can use it for no other purpose. I have always 
considered it as a matter of evidence, and a proper qucs- 

. v 

tion for a jury, to tind whether a right of way for 
cattle is to be presumed from the usage proved of a cart¬ 
way. Consequently, although in certain cases a general 
way for the carriges may be good evidence, from which a 
jury may infer a right of this kind, yet it is only evi¬ 
dence ; and they are to compare the reasons which they 
have for forming an opinion on either side. As well at 
the trial, as since, I have thought that there might often 
be good reasons why a man should grant a right of car¬ 
riage-way, and yet no way for cattle. That would be 
the case where a person who lived next to a mews in 
Jj ondon, should let a part of his own stable with a 
right of carriage-way to it, which igould be used with 
very little, if any inconvenience to himself; yet there it 
would be a monstrous inference to conclude that if a 
butcher could establish a slaughter-house at the inner end 
of the mews without being indictable for a nusance, he 
might therefore drive horned cattle to it, which would 
be an intolerable annoyance to the grantor. So cases 
may exist of a grant of land, where, from the nature of 
the premises, permission must be given to drive a cart .to 
bring corn or the like,, and that right might be exercised 
without any inconvenience to the grantor; but it does 
not follow that cattle may be driven there. The incon¬ 
venience in this case is a strong argument against the pro¬ 
bability of the larger grant. The Defendant was tbe 
proprietor of all these houses. My Brother Chaml/re 
mentioned the case of a public way, restricted to carriages 

only, 
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only, in which some public notice was affixed to caution 
the public that there was no drift-w'ay, and thought 
that I he absence of such notice in this case was an argu¬ 
ment against the probability of the restricted grant. This 
notice might be requisite in a public way, but in a*private 
way, out of which cattle were excepted, the grantor 
might reasonable think it unnecessary to give his grantee 
notice of that, of which he must already be conusant; 
he might justly suppose that the grantee knowing the 
nature of his right, would not attempt to use the way 
otherwise than according to his grant. I can find no 
case in which it has been’decided that a carriage -way, 
necessarily implies a drift-way, though it appears some¬ 
times to have been taken for granted. I speak with 
doubt, because my Brother Chambre is of a different opi¬ 
nion, but l incline to hold, that the verdict ought not to 
be disturbed. 


1803 . 


Bali.ard 

v. 
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Heath J. This is a prescription for a way for cattle 
and a carriage-way is proved. A carriage-way will 
comprehend a horse-way, but not a drift-way. All pre¬ 
scriptions are strMti juris. Some prescriptions are for a 
way to market, others for a way to church, and in the 
ancient entries, both in Jtastal and C'lift the pleadings 
are very particular in stating their claims. In Rasta/, tit. 
Quod permit tat, the distinction is cleaily seen. # Some¬ 
times there is a carriage-way qualified. One claim is 
remarkable, fugare quadraginta averia. The usage then 
in tlijs case, is evidence of a very different grant from 
that which is claimed, namely, to drive fat oxen; ani¬ 
mals dangerous in their nature, and which there might 
be very good reason to except out of a grant of a way 
through a closely inhabited neighbourhood. The jury 
having heard the evidence, and formed their opinion 
upon it, I am not prepared to say that the verdict shall 
not stand. 


Voj,. I. 
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Lawrence J. I should have been as well satisfied if 
the verdict had been the other way, but as the jury have 
decided upon the evidence, I am unwilling to disturb 
their verdict. This is the case of a prescriptive private 
way, vfliich presumes a grant : the question then is. 
What was the grant in this case ? That is to be collected 
from the use; for it is to be presumed that the use has 
been according to the grant. A grant of a carriage-way 
has not always becti taken to include a drift-way. In 
the entries are cases of prescription, not for carriages 
only, but for cattle also. Co. Ent. 5 6. Quod permittat ad 
rarriandum et rcvarriandttm blada, faenttm, et Jinium , ac 
omnia alia necessaria sun, cum c arris ct caredh suis , et ad 
fugandum omnia et omnimoda averia sua. The person who 
drew that entry certainly did not conclude that a carriage¬ 
way included a drift-way for cattle. The use proved 
here, is of a carriage-way : the grant is not shewn, and 
the extent of it can only be known from the use. If the 
use had been contiued to a carriage-way, 1 should have 
had no difliculty whatever in saying that it afforded no 
evidence of a way for horned cattle; for till they were 
driven there, no opposition could be ;Ade, nor the limi¬ 
tation of the right shewn; but pigs have been driven 
that way, and stress is laid upon this circumstance. 
That then may be good proof of a light to drive pigs that 
way, bijt the user of the way for pigs is not proof of a 
right of way for oxen. The grautor might well consider 
what animals it was proper to admit, aud what not. 
The place is very narrow, and full of inhabitants. There 
is no danger from pigs, and cariiagcs always have some 
one to conduct them. Cattle may do harm, and passen¬ 
gers cannot always get out of their way, but if the cattle 
are driven forward, serious injury may be done. The na¬ 
ture of the place, therefore, may probab^ have suggested 
a limitation of the grant. 


CtlAMBRE 
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Chambre J. I think there ought to be a new trial; 
for all the evidence was on one side, and the veidict 
went against the evidence. I never thought that a 
carriage-way necessarily included a diift-way; but 1 
think it is primd facie evidence, and strong presump¬ 
tive evidence, of the grant of a drift-way. I mloubt- 
cdly a person may restrict his grant as he pleases, 
and when he has so limited it, the pleadings must he 
adapted to the particular grant; which accounts for the 
variety in the entries. But it rests with the grantor to 
prove the restriction of the grant; otherwise it must be 
intended to be of the usual extent. This inconvenience 
indeed may occur from such a determination, that if the 
evidence be lost, the grantor may lose the benefit of bis 
restriction, but he may, and ought to preseive the evi¬ 
dence of the restriction * and the inconvenience would 
be of small extent; for I believe the cases arc very few 
where a cairiage-way has not been accompanied with 
this right; there seenis to be almost a necessity for in¬ 
cluding it. The grantee may send back bis horses with¬ 
out his carriage. He may draw his carnage with oxen; 
and the oxen, as 'well as the horses, must be driven back 
loose to pasture. There is strong piesuinptive evidence 
then of a drift way. If the burthen of the proof lies on 
the tertenant, it certainly is possible that lie mav lose the 
right of restraining the way; but for one case \vherc the 
evidence has been lost, and would be supplied by this 
decision, there will be a thousand cases where a lcMnc- 
tioir will be created that did not exist in the original 
grant. I fear these rights of way will be very much 
narrowed, if they are to be confined to such actual use 
of them as can be proved. The manner of using a w ay 
may vary froinjime to time. I think the proof of driving 
hogs is an im™ tant circumstance, and very strong evi¬ 
dence of a grant of way for cattle. According to the 

X 2 doctrine 
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doctrine contended for, it would be necessary to drive 
every species of cattle in Older to preserve the right of 
passing with that species. If a man had a little field 
where cows had not lusually been pastured, it would be 
monstrous that he therefore should not drive his cow to it. 
Suppose any new species of cattle is introduced into the 
country, shall the grantees of private ways have no passage 
for them to their lands. Is it to be contended, for instance, 
that no ancient private way in the ki ngdom can be used 
for Spanish sheep ? Much of the argument has been built 
upon these being horned cattle. Many breeds of kine 
have no horns, may the grantee drive those ? As to the 

argument that the inconvenience of such an use amounts 

** m 

to a nusance, nothing of that sort appears. The grantee 
has constantly driven all the carriages, and all the cattle 
that he had. This is a claim by prescription, which im¬ 
ports great antiquity, and it does not appear how wide 
the way was at the time of the original grant, and how 
much the houses have encroached on it long since, but 
those encroachments cannot deprive the grantee of his 
undent right of way. 


Rule discharged. 
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rpiTIS was an ejectment, brought to recover certain if a mixed 

premises in the parish of Upton Snodsbury, which the fl^vTeal'and 

lessor of the Plaintiff claimed as heir at law to John Sur- personal pro¬ 
perty, be made 

man. his father. Upon the trial of this cause, before subject to ap- 

Giaham 13. at ihe Worcester Summer Assizes 1807, a ver- J^noVn^ces-* 

diet was found for the Platotiff, subject to the opinion of ofTiieobV^s* 1 

the Court upon a case, the material facts of which were of the appoint- 
- ii fit. » • . . . _ . ment should 

as follow : John barman being seized in feeiof the pre- have a part of 

mises, made his will, duly executed and attested to pass ea Deviseto 

real estates, iri \\hidi, ps to his worldly estate, lie gave the testator's 

and disposed thereof as follows. All that his messuage der to her clnl- 

or malthou-e and garden in the parish of Upton Snodsbury , t^appomt- 1 

likew ise all that house, with the garden and orchard n»cnt. A child 

° bom atter 

ihetclo adjoining, known by the name of the lied Eion , making the 
in the paush aforesaid, he gave to his wife Eleanor Sur - tutor’s lifetime" 
man for her natural life. All the residue of his real and an object of 

tiio appoint- 

personal estate whatsoever, whereof he had not by that ment. ^ 
his will disposed, all his goods and chattels, stock in im; only an 
trade, bills, bonds, and all other securities for*money V^r 

whatsoever, he gave unto his wife Eleanor Surman. for V* il PP ol,, t 1,1 

. „ • ter, do ise the 

her to receive the rents and profits thereof to her own property as her 

use, and to maintain her children, during her natural beld'a^oml 1 *** 

life, # she paying thereout his just debts and funeral cx- e * l ^ r ^ e ot l,ie 

peaces, and the charge of proving that his will. And s. cus, if she 

had uu interest 
in the rever¬ 
sion as well os a power. 

No appoint-inent is held illusory in a Coip-t of law. 

He Vise to A. for life, remainder to testator’s children as B. shall appoint. The fee 
simple becomes vested on the testator's death m all Ins children then living, subject 
to be devested thy the appointment. 

A general residuary clause will rarry estates Dot in the contemplation of the testator, 
unless the will contains special indications ot a contrary intention. 

x a 


alter 
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after her decease, then he gave and bequeathed the s<7/ne 
unto his children, to be parted among them as she should 
think proper. Ail’his personal estates, /goods, and chat¬ 
tels at her disposal. And he thereby constituted his wife 
sole executrix.” The testator died seised, without altering 
his will, leaving his wife Eleanor, and six children, viz- 
the lessor of the Plaiutiflf his eldest son and heir at law, 
John, Man/, William , and the Defendants James and 
Ft • ancis, him surviving. Francis was born after the will 
was made, but before the father’s decease. Eleanor, his 
widow, afterwards made her will, duly executed and 
attested to pass real estates, and thereby “ devised and be¬ 
queathed unto her two youngest sons, James and Fran¬ 
cis, all that her freehold messuage, tenements, and pre¬ 
mises in which she then lived, together with the malt- 
house, all which premises w ? ere t then in her occupation, 
and know n by the sign of the Red Eion at Upton Snoth- 
burij ; she also gave and bequeathed unto her said two 
sons, James and Francis, all her household goods, stock 
in trade, and all personal property that she should die 
possessed of, whatsoever and wheresoever the same should 
be at the time of her decease, to hold as joint-tenants 
until Francis should attain the age of twenty-one years : 
then she willed and directed that the whole of her leal 
and personal estate should be equally divided between her 
said two sons James and Francis , share and share alike, 
subject nevertheless to the payment of her debts, and the 
several legacies thereinafter by her bequeathed to her 
other children. And after reciting that her son Thomas 
S nr man beii% settled in business during the life of bis 
late father, he had liis share of their property already, 
she therefore gave him one guinea only ; she gave to her 
son John the sum of 51., to her son William til., and to 
her daughter Mart/, the wife of Joseph Cowell , 14/.; 
which legacies made their shares as nearly equal as she 

could 
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could guess, with what their brother Thomas had had, 
and to be paid to them when her sou hands arrived at 
the age of twenty-one years. And having expressed some 
further limitations of the real estate in case either of her 
sons James or hands should happen to die during the 
minority of Francis, leaving no lawful issue, she thereby 
constituted her sons James and Francis her executors.” 
The lessor of the Plaintiff, Thomas Surman , had been 
settled in the business of a miller by his father in his life¬ 
time. The testatrix Eleanor Surman diet!, leaving the 
said six children her surviving: upon her death, the De¬ 
fendants entered on the premises, and were possessed 
thereof at the time of the trial. 

This case was argued in Hilary term last by 

Williams Serjt. for the plain tiff, who contended, first, 
that the testator, John Surman, had devised no greater 
estate in the premises than to his wife for life, anil that 
the reversion, therefore, descended to the heir at law. 
The heir is always peculiarly favoured in courts of jus¬ 
tice, and is not to be disinherited by ambiguous woids. 
It is true that the words of the residuary clause are suffi¬ 
ciently large; and doubtless general words will often 
carry a remote reversion which was not in the contem¬ 
plation of the testator, as in the cases of Ilogan v. Jack- 
son, Coup. .007. ami (load right, on the Demise of the 1\ for¬ 
ty u is of Buckinghamshire, v. The Marquis of Daren shire, 
II Bos.es Pull, GOO. But that effect is coiiti ouled here, hy 
the manifest absurdities which would ensue from such a 
construction. The testator, in his residuary clause, speaks 
of his real estate whereof he had not by that his will dis¬ 
posed; but he had just before disposed of an estate for 
life iu these very premises ; and he cannot be intended 
to devise a further interest in them, without wholly re¬ 
jecting those words i whereas all the words of a will 
must have sonic effect given to them if possible. He 
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proceeds to give to his wife for her life the rents and 
profits of the subject of this second devise; but it is im¬ 
possible that he ’could mean to give to his wife for her 
life the rents of that reversionary estate which was to 
come into possession only upon hei own decease : it 
was equally impossible that she could out of those rents, 
maintain, as she was directed, her children during her 
life, and discharge the testator’s testamentary cxpences, 
which was a payment to be made immediately upon his 
decease. The decision in the case of Strong v.' Veate , 

2 Burr. 912 . proceeded on this ground. So Roc d. 
James v. Avis, 4 Term Rep. 60 . 5 . Goodtit/e d. Daniel v. 
Miles , 6 East, 494. the testator having, under his mar¬ 
riage-settlement, an estate for life, with a reversion to 
himself in fee, subject to the estate-tail of his daughters, 
devised to his daughter Judith and the heirs of her body, 
all his freehold and leasehold lands which were not. settled 
in jointure on his late wife, and it was held that the 
reversion in fee did not pass by that devise, on ac¬ 
count of the absurdity of supposing that he had devised 
an estate-tail to a person who had already the same 
estate in the same premises. In that case Lord Ellenho - 
rough C. J. recognized the case of Chester v. Chester, 3 P. 
Wms. 50. [Mansfield C. J. That case was decided on 
the authority of Strode v. Ladi/ Russell, 2 Tern: 02 1. It is 
a shocking decision, but it has been followed by a hundred 
others.] And his Lordship observed that the effect of a 
residuary clause in a will, although sufficiently compre¬ 
hensive, may be controuled by the general intent. Here 
the testator had already disposed of the premises in ques¬ 
tion, before he made the second devise. And if the re¬ 
version does not by these words pass to the wife, it can¬ 
not go to the children. The devise is, “ from and 
after her decease, I bequeath the same/’ which means 
“ the residue whereof I have not in this my will disposed 
ofit cannot mean the whole given iu my will, every 

thing 
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thing that is already disposed of. But if this clause in¬ 
cluded the reversion, still the will of the wife is a bad 
execution of the power given her tty the testator, of 
making partition among his children, and the estate 
either descends to the heir at law, subject to a trust to be 
divided by hiru equally among the children, or descends 
to the testator’s six children equally, of whom the heir 
is one. Cunningham v. Moody, 2 f'es. 174. Doc on the 
Demise of' Willis v. Martin, 4 Term Rep. 39. The latter 
is a very remarkable case. There the estate was limited 
to the wife for life, remainder to the husband for life, 
remainder to the use of all the children, or such of them, 
and in such proportions as the parents should appoint, 
and for want of such appointment, to the use of all the 
children in fee, and in default of such issue, to the father 
in fee ; with a power tp the parents to revoke the uses, 
and sell the estate, upon condition of repurchasing other 
lands. The parents, after the birth of some children, 
revoked the uses, and appointed new uses to a stranger, 
and the question was, whether the children had only a 
contingent remainder, which this act might destroy; or 
whether they had a vested estate; and, if so, whether 
this should devest their estate. The Court, on the au¬ 
thority of Lord Uardrcicke's decision in Cunningham v. 
Moody, held, that the children upon their birth took an 
estate in fee, subject to be devested by a due appoint¬ 
ment. But in the present case, it seems ratlicr that tiic 
estate descended to the heir at law, until appointment 
executed. Thq, objections to the appointment arc, that 
the testatrix does not even profess to execute the power: 
she expressly gives the property as her own. The power 
in this case purports that both the real and personal 
estate are to be parted among the testator’s children, 
which must be among all the children; and the widow 
devises to her two youngest children only the whole real 
estate, and the whole personal estate, except certain 

small 
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small legacies, and does not give to each, a part 
of the real, and a part of the pcisonal estate. Men - 
gej/v. Walker. Cas.'tcmp. Tulb. 72. Again, Francis was 
not born at the time of making this will •, he was not, 
therefore, .originally one of the objects of the testator’s 
bounty, and the power cannot be extended in favour of 
any others. Lord Jjoughborough , Chancellor, said in one 
case, “ if the word were issue, l could extend it ad infi¬ 
nitum, but I cannot under the word children include 
grandchildren. We must act according to the extent of 
the instrument giving the power.” 


Bcu/let/ Serjt. contra, contended, that according to the 
cases of Tomlinson v. Digit ton, 1 P. Wins. 149* and Uefe 
v. Snllingsfone, 1 Mod. 189- the reversion became subject 
to the wife’s appointment. He ^admitted that to make 
the appointment good, each child must take a share, but 
contended that it was not necessary that each should 
take a share of each component part of a mixed fund; 
an appointment of a share of either to each was good. 
The sufficiency of the amount of the share could not 
be questioned here. Spring v. Wiles, cited 1 Term Dtp. 
438. n. Kerupe v. Kempe, 5 f cs. 8Gl. lamterzecv. 
Acorn, 4 Vcs. 784. But supposing that the appointment 
were bad in law' still the Plaintiff’s lessor would be en¬ 
titled to one-sixth only of the estate. Kempe v. Kempe , 
.5 Fes. 8.59* Eor it w'asa vested interest in the children, 
according to the cases of Doed. II Hits v. Martin , and Cun¬ 
ningham v. Moody. Indeed it would appear absurd to hold 
that an appointment of the whole in favour of one must 
necessarily be bad, but that the same estate, without any 
appointment, should all go to one. It was clear that the 
after born child in^ght lake. Wilde's case, G Co. 17. b. 
Bateman v. Roach, 9 Mod. 104. Baldwin v. Karver , 
Coup. 309. 


H i Ilia ms , 
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Williams , in reply, cited the argument of Mr. Scott, 
now Lord Chancellor, in Ackroyd v. Smithson, 1 Uro. 
('ha, Cas. oOC). in behalf of the right* of the heir, that 
this was not a vested interest in the children. He re¬ 
ferred also to Purefoy v. Rogers, 2 Sannd. 080 s 

Cur. adv. vult . 
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The Court now delivered their opinions seriatim 

CitAMitRE J., after having recapitulated the material 
parts of these two wills, observed, that the claim of .the 
lessor of the Plaintiff was founded on the idea, cither 
that the real estate was not at all devised by the will of 
John Surman , or that if it was devised, the disposition 
made by his widow was not a good appointment under 
her husband’s Will. The cases of Coodtith v. Miles, 
Strong v. ’ ieatc, and J)oe on the Demise oj Davis v. Saun¬ 
ders, 2 Coup. 420. which had been cited in support of 
the liist position, seemed to prove exactly the contrary ; 
for those were all cases in which there was a special indi¬ 
cation of an opposite intention, which controlled the 
effect of the general words ; but wheie no such indica¬ 
tion was to be found, the words here used were sufficient 
to cany the reversion. The first question heic then, 
was, what was the effect of the will of John Surman J 

1 b 

It was a very singular will, and he was glut! that the opi¬ 
nion of his Lordship and his brethren upon "it differed 
from his own. These two youngest sons had not been 
advanced in life: and the widow very rationally gave 
them that, which put all the children upon an equality. 
An interest in the personal as well us in the real estate, 
was ceitainly given to the childien, by the clause in which 
the testator bequeathed the same after his wife’s decease, 
to his said children, to be parted between them, as site 
should think proper. But the word same was so ex¬ 
plained afterwards, that it must be coulincd* to the real 

estates; 
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estates; and if so, the widow's appointment, being for 
the benefit of two only of the children, must be bad. 
Illusory appointments were not known at law, but some¬ 
thing must be given to each under this power. The 
testator afterwards made his wife executrix, and gave 
all his personal estate, goods, and chattels, to be at her 
disposal. On the principal that no words were to be re¬ 
jected, which could possibly be retained, he thought 
that this was a revocation of the former residuary bequest 
of his personal estate to his children, and left the real 
estate, as the only subject of the division directed by the 
testator. It was further to be ‘observed, that if the wi¬ 
dow was to be accountable for every article that came 
to her hands, that would have rendered it impossible for 
her to carry cn the testator’s trade of a publican. Con¬ 
sequently the appointment was bad; and if bad, the estate 
must go in equal shares to the six children. One of them 
was born after the making of the will; but it was be¬ 
fore the decease of the testator, and the case of Ba/dtciit 
v. Karver , and other cases, had decided that this cir¬ 
cumstance did not prevent a devise from extending to ail 
the children, and that the child born after the making 
of the will iu the testator’s lifetime must be admitted to 
partake. 


Heath J. differed from his brother Chambrc in his 
construction of this obscure will. ]t appealed that the 
testator was possessed of this house where his business 
was carried on, and of some personal property. Ilis first 
object was to secure to his children his personal pro¬ 
perty. It was a prudent precaution to give it to them in 
such shares as his wife might direct. A second husband 
might have dissipated it. This then was a mixed fund 
for distribution, consisting of real and personal estate. 
The appointment was executed in the most prudent way 
imaginable. * The first question was, whether the per¬ 
sonal 
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Eonal estate was destined for the chidren ; if it was not, 1808. 

the Court unanimously agreed that the power was ill 

executed. If it was, the next question occurred, whe- ex dem. 
f ....... Slhman 

thcr the power was satisfied by giving real estate to one r. 

child, and personal estate to another ? The word same , Sv&ha*. 


since there was a joint fund, must relate to the whole 
fund. The doubt was, whether the words which made 
the widow executrix, repealed the former words. They 
were in the same period ; and it was a rule of construc¬ 
tion, that if the whole of a sentence could be made to 
stand together, it should be so construed. Chambrc J. 
proposed to controul the word same by the subsequent 
words, he controuled the subsequent words by the word 
same. 

Mansfield C. J. thought that the testator’s intention, 
though difficult to discover, was to make his wife tenant 
for life, and then to divide his property among his chil¬ 
dren, as she should think proper. He made his wife 
executrix, and gave her all his stock in trade , bills, bonds, 
&c. she paying thereout all his just debts. It was im¬ 
possible to apply the word same to one sort of property 
and not to the other; from and alter her decease, he 
gave the same to be divided among his children, as she 
should think proper. It seemed the most rational con¬ 
struction, to say the testator meant that she should take 
the whole for her life only : from the bequest of the 
stock in trade, it appeared probable, that the testator 
thought his wife would continue his trade ; and the 
words “ all iny personal estate, goods, and chattels, at 
her disposal,’ 1 appeared to mean, that she should have a 
discretionary power to sell, change, or enlarge the stock 
as she should find expedient. The next question was, 
whether there was a good appointment, to prevent the 
eldest son from claiming a share in opposition to the will 
of his mother. The question was a new one in its pre¬ 
sent 
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sent form, but he inclined to think that the appointment 
was a good one, so far as he could collect from the ad¬ 
judged cases. The cases on appointments were numer¬ 
ous, but none of them turned upon the point of a vested 
interest ; they all proceeded on the question of an illusory 
share. Rut the doctrine of illusory appointments could 
not be discussed there. If, according to the terms of 
the power, some share were given to each, it was impos¬ 
sible for a court of law to say how fnuch each should 
have : that must depend upon the appointment itself. 
If an hundred thousand pounds were the fund, and five 
shillings were the sum given to one, the appointment 
would be good at law. But in the present case there was 
a fund consisting both of real and personal estate, and to 
several of the children no part of the real estate was dis¬ 
tributed. The question then arose, whether it was ne¬ 
cessary to give a part of the property of each description 
to each of the objects of the testator’s bounty. If the 
Court of Chancery had to decide whether such an ap¬ 
pointment were illusory or not, in a case where it was 
the mure convenient course to give a part or the whole 
of the realty to one child, and a part or the whole of 
the personalty to another, it cannot be conceived that 
the Court would deem it illusory, because a part of each 
species was not given to all. And if this were so in 
equity, at Jaw, could there exist a doubt that the giving 
part of one species only w ould be a good legal appoint-* 
incut ? 1/ so, the lessor of the Plaintiff was entitled to 

no part of the real estate. Rut it had been said, that 
this was not a good execution of the power, because the 
testatrix disposed of the property as her own. It is true 
that w'here a person having an interest and a power, does 
not refer to the power, it shall be held that be means 
only to dispose of his interest. Cleer’a case, G Co. 17* 
3 res. But where A. is seised of an estate with a power 
for B . to appoint; there B., having no estate, his act 

shall 
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shall necessarily be inferred to be done in execution of 
the power. In a case where a woman devised her real 
estate, having none, but a power to appoint a real estate 
of her husband’s, Lord Loughborough , Chancellor, held 
it was a good execution of her power. The‘testatrix, 
then, taking as she did, only a life interest in the real 
estate, certainly had only a power over the reversion, and 
not an interest in it. And therefore although she uses 
terms of devise, it is plain that she meant to execute 
the power. Two other points had been raised, whether 
the eldest son, or all the children, or all but one, should 
have taken the real eEtnte, in case the appointment had 
been bad. lie thought all the children, including the 
after-born child, would have taken : but it was not ne¬ 
cessary to decide the two last points, as he was of opi¬ 
nion with Heath J. that* the lessor of the Plaintiff was 
not entitled to recover any thing. 

Lawrence J., not having been on the bench when the 
case was argued, expressed no opinion. 

Poslta to the Defendants. 
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Christy v. Row. 


If a ship 
freighted to II. 
is prevented 
by rest faints 
of princes from 
arriving, and 
the consignees 
direct the mas- 


r JMTlS was an action brought to recover freight, de¬ 
murrage, and port-charges, upon a voyage intended 
to have been made to Hamburgh. The first count of the 
declaration set fortii a charter-party iu writing, not seated, 
whcioby the Plaintiff, being owner and master of the 


ter to deliver True Briton, on the (2d of October 1806 agreed to let 
G. C and accept her to freight for one voyage from Shields to Hamburgh, 


niay'nianuain nn ^ stipulated that the ship should be kept tight. 8tc. 

assumpsit upon during the vovage, with an exception of perils of the 
an implied ® . 

contract to pay seas, restraints ot princes and rulers, nre^and enemies ; 

r'Lwivf ? ° 1 HtA ^ ie Plaintiff agreed to take on board a full cargo of coals 


And if the 
master lie pre¬ 
sented by the 
default of the 
consignees or 
restraints of 
princes from 
delivering the 
the whole car¬ 
go there, he 
shall be en¬ 
titled to freight 
pro rat A for the 


on account of the freighter or his assigns, and to proceed 
for Hamburgh, and on his arrival to deliver the same to 
the freighter or his assigns at such convenient place or 
places where the ship and cargo might safely come; that 
the ship should for her loading lie until the 9th of 
October, and for her delivery lie at the rate of one work¬ 
ing day per keel, and so to end the voyage. In conside- 


part delivered. 

If a ship be freighted on a single voyage outwards, and be prevented from deliver¬ 
ing her cargo, actable that she shall be entitled to receive from the owner of the cargo, 
freight for bringing it back. , 

And demurrage from the time of her arrival at the port of loading and notice, till the 
owner receives the cargo, or the master has had time to discharge it, if abandoned by 
the owner. 


And that the master would not be entitled, upon losing the delivery, to cast away 
the residue of the cargo. 

If the master signs a bill of lading, expressing that upon delivery of the cargo freight 
is to be paid by the consignees, he does not thereby renounce bis claim for freight 
against the consignor. 

Snabl that the master’s right to exact payment of any part of the freight from the 
consignee, does not arise till the delivery is completed, or determined. 

Upon an agreement to pav certain pilotage and port charges for an entire voyage, 
though a part only of the cargo is delivered, there shnll be uo apportionment of the 
pilotage and poit charges, but the whole shall be paid. 


ration 
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ration whereof the freighter agreed not only to put on 
board a cargo of coals, and to receive or cause the same 
to be received from on board her at Hamburgh within 
the times limited for her loading and delivery, but also 
to pay the Plaintiff in full for the freight of the ship for 
the voyage, after the rate of 20/. per keel, on the delivery 
of the cargo, by the master having what money he might 
require for the ship’s use, and the remainder by a good 
bill on London at two months’ date, with 5l. demurrage 
for every day of the ship’s detention beyond the days so 
limited for her loading and delivery; and also two full 
third parts of all pilotage sftid port-charges which might 
be incurred during the voyage. The declaration further 
averred that on the 13th of October, and not before, 
through the default of the Defendant in not loading the 
ship within th™tipulated # period, although the Plaintiff 
was ready within that period, he received on board a full 
cargo, to wit, 17 keels of coals, on account of the De¬ 
fendant or his assigns, and proceeded towards Ham¬ 
burgh, and on the 8th of November arrived at Cuxhaven, 
being a port in the course of the voyage from Shields to 
Hamburgh , and gave notice thereof to the agents or assigns 
of the Defendant at Hamburgh; and on the 12th of No¬ 
vember arrived at Gluckstadt, another port in the course 
of the voyage, he having been forced and compelled by 
certain officers acting in the service of the king, and 
whose orders he could not resist or controul, to remain 
at Cuxhaven until that day. The Plaintiff further averred 
that by the restraint of princes, and by reason of the dan¬ 
ger of capture, to which the ship and cargo would be ex¬ 
posed by reason of certain enemies of his majesty being 
then near to, and likely to seize and occupy Hamburgh, 
he was prevented from proceding nearer to Hamburgh, 
whereof the Defendant had notice ; ami that iu con¬ 
sideration of the premises, and that the Plaintiff, at the 
Defendant’s request, would deliver the cargo at Gluck- 
Vol. I. Y stadt 
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stadt to the Defendant or his assigns, into such craft or 
lighters as he or his agents or assigns should send, the 
Defendant undertdok to pay freight for the cargo from 
Shields to Gluck stadt, and the same demurrage, and after 
the same*rate as was stipulated in the charter-party, toge¬ 
ther with two third parts of all pilotage and port-charges. 
The Plaintiff then averred that he did deliver at Gluck- 
stadt, to certain assigns or agents of the Defendant, into 
certain craft or lighters sent by them, 7 keels and 1 
chaldron of coals, part of the cargo, and was ready and 
willing to have delivered the residue, in the like or in any 
other manner, which the Defendant, his agents, or as¬ 
signs, should direct, and for that purpose remained at 
Gluckstadt until the 21st of November, whereof the De¬ 
fendant and his assigns had notice, but that they did not 
receive it; that he was on that day dirmed by certain 
officers in his majesty’s service, having authority, (and 
which directions w'ere occasioned by certain acts of 
his majesty’s enemies, and it being in consequence of 
such acts unsafe and exposing the ship and cargo to risk 
of capture to remain at Gluckstadt), to proceed from 
Gluckstadt back to Cuxhaven; that he accordingly re¬ 
turned to Cuxhaven, and remained there until the 25th 
of November, with the will and intent to have delivered 
the residue of the cargo, but that the Defendant and 
his assigns neither sent any craft or in any manner 
received tlie residue of the cargo. The Plaintiff further 
averred that he was on that day compelled, by and in 
consequence of the restraints of princes and rulers, the 
acts of the enemy, and by certain officers acting under 
the orders of his majesty ordered, to sail from Cuxhaven 
for this kingdom ; that on the 1st of December he arrived 
at Shields, and on the 4th of February 1807 in this king¬ 
dom, to wit, at London, &c. he landed and delivered the 
residue of the cargo, which he was so prevented and 
hindred from delivering at Gluckstadt or Cuxhaven , or 

else- 



in the Forty-eighth Year of GEORGE 111. 



elsewhere, but which might have been delivered or re-' 
ceived had the Defendant loaded the ship within the time 
stipulated, as lie might and ought to have done; or had 
he, his ageits or assigns, used due diligence. The Plain¬ 
tiff then claimed for 71 days’ demurrage, at the* rate in 
the memorandum specified, 355/. ; for the freight of the 
cargo 340/.; and for two third full parts of the pilotage 
and port-charges 25/. 14s. 6d. The second count 
stated that the residue of the cargo had, since the 
ship’s return, with the Defendant’s knowledge and 
assent, been landed in this kingdom. The third count 
stated a substituted contract entered into by the De¬ 
fendant, to pay reasonable freight for the cargo, or so 
much thereof as should be delivered , and averred that the 
Plaintiff, afte^being compelled to return, discharged 
and delivered the rest of. the cargo for the use of the 
Defendant, with notice, and claimed 142/. 10s. only 
for freight of the 7 keels 1 chaldron. Upon the trial of 
this cause at Guildhall , at the Sittings after Michealmas 
term 1807, before Mansfeld C. J., the Plaintiff proved 
the charter-party as stated. He also proved that De¬ 
fendant did not fully load the vessel till the 13th of Oc¬ 
tober , being four days after the time stipulated for com¬ 
pleting the cargo, in consequence of wdiich the Plaintiff 
claimed 4 days’ demurrage, and the Defendant paid him 
10/. iti part, and indorsed on the charter-party a memo¬ 
randum that “ if the ship should lose the then convoy 
** about to sail from Leith or Hull , in that case the cap¬ 
tain . was to be paid 10/. for 2 days 1 demurrage, at 
“ 51. per day, which Messrs. Ross and Schleiden , (the 
** Defendant’s consignees) w r ere desired ’to have the 
u goodness to pay to Captain Christy.” The Plaintiff 
lost that convoy. He sailed, and on the 8th of Novem¬ 
ber arrived off Cuxhaven t which is so near to Hamburgh , 
that he could with ease have reached that place on the 
same day; but being prohibited by the cotnniauder of 

Y 2 his 


1808. 


Christy 

r. 

Row. 



504 


CASES in EASTER TERM 


1803. 


ClIKISTY 


r. 

Kow. 


his majesty’s naval force there from proceeding, because 
the Trench forces were then nearly approaching to Ham¬ 
burgh, he sent thither intelligence of his arrival to Ross 
and Sc hidden, who in answer directed him, Cl if ho 
u should, against expectation, have waited that answer 
** to his welcome letter, to sail as far as Gluckstadt, 
“ where they would send him some lighters.” The 
Plaintiff arrived at GIucksUnit on the 12th of November , 
and on the loth and 16th, in pursuance of written or¬ 
ders received from Ross and Schfeiden , delivered 7 keels 
and l chaldron of coals into the only lighters sent by 
them. If sufficient lighters had been sent, the wdiolc 
cargo might have been discharged during the ship’s stay 
at Gluckstadt. She was, however, enabled to discharge 
at the rate of a keel per working day coring her stay 
there. On the 21st the French having entered Ham¬ 
burgh, the Plaintiff, by direction of the British consul, 
and of the commanders of his majesty’s ships, returned 
to Cuxhaven ; and on the 23d received from them in¬ 
structions to return to Ragland with the rest of the car- 
go, in consequence of w hich he sailed dn the 26th, 15 
working days only having elapsed since his first arrival in 
Cuxhaven roads, and reached Shields on the 1st of Decem¬ 
ber ; on the 9th he apprised the Defendant of the cir¬ 
cumstances, and inquired how he was to dispose of the 
cargo; tp which the Defendant, on the, 10th replied, 
that the Plaintiff was at liberty to proceed in any way he 
thought proper, as his contract with him (die Defend¬ 
ant) had not been performed. The Plaintiff having, on the 
14th, given him notice of his intention to land the cargo 
at the Defendant’s risk and expence, unless he should, 
himself unload it within 7 days, on the 4th of February 
finished the landing of it on a public wharf ut Shields , 
and apprized the Defendant of what he had done. The 
Plaintiff h^d paid 32/. 12s 5d. for the whole of the pilot¬ 
age and port-charges, but the reasonableness of some 

of 
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of the charges was contested. The Defendant proved 
the bill of lading, by which the Plaintiff agreed to de¬ 
liver the cargo at the port of Hamburgh to Messrs. Ross 
and Schleideiiy merchants there, or to their assigns, he or 
they paying freight for the same. This was signed by the 
captain, “ as per agreement to charter . J. Christy” The 
Plaintiff contended he was entitled to recover the whole 
freight for 17 keels and 57 days demurn.ge, viz. 2 days be¬ 
fore the vessel sailed, and 55 days after her return, viz. 
from the gth of Dec. to the 4th of Feb. Mansfield C. J. 
directed the jury that tbe Plaintiff could be entitled to 
freight only pro rata for the quantity of coals delivered ; 
that he was entitled to demurrage after his return, not 
for the whole time he kept the cargo on board, but for a 
reasonable time, until he could have found a proper place 
to discharge it; for that, upou the Defendant’s dis¬ 
claimer, the Plaintiff might have thrown the coals over¬ 
board ; he left it to the jury to consider whether there 
was sufficient evidence of the agency of the consignees, 
to authorize the Plaintiff in obeying their instructions for 
altering tho ship’s destination ; and he reserved to each 
party the several points which were afterwards discussed. 
The jury found a verdict for the Plaintiff; in calculating 
the damages, they awarded him, 

1. Freight for 7 keels of coals, at 20 1. 

per keel - - £U0 0 O 

2. Compensation for the use of the ship 

at Shields upon her return, for 14 

• days, until the Plaintiff could have 
gotten a place to receive the coals, 
at 51. per day - - - 70 0 O 

3. For the 2 day’s demurrage incurred 

before the ship’s departure - - 10 0 O 

4. For two third parts of the entire pi¬ 
lotage and port-charges - - *20 o 0 

Making the whole amount of the damages .£’210 0 O 

Y 3 Shepherd 
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Shepherd Serjt. in Hilary term last obtained a rule nisi 
that the verdict >might be increased to 440/. upon the 
ground that the Plaintiff was entitled to freight, at 20/. 
perVee\, for the entire cargo; and Bayley Serjt. obtained 
a rule nisi , that the verdict might be set aside, and a non¬ 
suit entered, or that each of the several constituent sums 
might be deducted from the amount of the damages. 

In Easter term last Shepherd and Lem Serjts. first shew- 
cause against the rule obtained by the Defendant, and 
at the same time endeavoured to support the Plaintiff's 
rule. They observed that the objections made to the 
Plaintiffs claim for the freight were, 1. That the cargo 
was not delivered at Hamburgh , but elsewhere. 2. That 
no part of the freight was due, because the whole of the 
cargo was not delivered. 3. That it was not proved that 
the Defendant had authorized Ross and Sch/eiden to sub¬ 
stitute Gluckstadt as a port of delivery instead of Ham¬ 
burgh. — 1 . The Plaintiff is not under the necessity of 
contending that he has earned freight, specifically so 
called. He founds his action upon the supposition that 
inevitable accident having prevented the performance of 
the first contract, he is entitled, upon an express or im¬ 
plied contract, substituted for the other, to recover a 
reasonable compensation for the use of his ship, and he 
refers td the original charter-party, only to shew that 
20/. per keel is, by agreement between the parties, a rea¬ 
sonable rate of payment. In the case of Cooke and Jen¬ 
nings, 7 rerm Rep. 362. it was rightly decided, that the 
Plaintiff, having declared upon the original contract, the 
performance of which had been defeated, could not re. 
cover: and the present action was framed upon the opi¬ 
nion which the Court then gave. Supposing that the 
whole 17 keels had been delivered at Gluckstadt by the 
Defendant’s order, the delivery at Gluckstadt is to all 
intents equivalent to a delivery at Hamburgh , Cooke v. 

Jennings 




in tiie Forty-eighth Year op GEORGE III. 


307 


Jennings is the only case where, the goods having been 
accepted by the freighter, the captain.has not beeu held 
entitled to recover freight pro rata itineris; but even 
this case cannot be deemed an authority to support that 
position. 2. If it were a necessary precedent condition, 
that the whole of a cargo should be delivered, before any 
part of the freight became due, there is scarcely any 
voyage upon which freight can be recovered. For when 
ever a part of the cargo in a chartered ship, or a piece of 
goods iu a general ship, is thrown overboard in a tem¬ 
pest, or whenever a single.handful of any article is wasted 
or lost oil the voyage, the owner must have a right to 
take the residue of his cargo without paying any freight 
at all. The case of Bright v. C ok per, 1 Brorrnl. 21. cited 
byG rose J. in Cooke v. Jennings, is not in point against 
the Plaintiff; by the 'question, which is there stated 
to be, “ whether the merchant should pay the money 
agreed for , ” and by the reason assigned for the judgment, 
which is, that “ the captain had not performed his con¬ 
tract” it appears, that the Plaintiff there claimed the 
whole freight, though all the merchandize had not been 
delivered. It would be no forced construction to raise, 
under the circumstances of the present case, an implied 
promise to pay pro rata for the part delivered : that how¬ 
ever, is not necessary, for by the terms of the charter- 
party, the Plaintiff was to receive freight iu proportion 
to the quantity which he should deliver. 3. When a 
merchant consigns goods to himself or his assigns at a 
foreign port, it is to be inferred that he has agents there, 
authorized to do every thing necessary for the lit dispo¬ 
sition of the cargo. The Defendant gives an order on 
Ross and Sc hidden for 10 1. lie agrees that the Plaintiff 
shall receive at Hamburgh such money as shall be wanted 
for the use of the ship, and the residue of the freight by 
a bill. Of whom is the Plaintiff to receive the sum of 10/. 
the other money, or the bill, but from the Defendant’s 
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agent ? It is to be presumed then that his assigns are his 
agents for these purposes. With respect to increasing 
the verdict, they admitted that they had found no case 
in which freight outwards had been recovered, the voyage 
having t>een defeated and the cargo brought back. But 
a French ordinance enacts, that u if it happen that com¬ 
merce be prohibited with the country to which a ship is 
in the course of sailing, and the ship be obliged to return 
with its lading, there shall be due only the freight out¬ 
wards, although the ship be hired out and home.” 
French Ordinances, Liv. 3. tit. 3. Fret. art. 15. Valin, 
tom. 1.657. Pothier , C/t. Parlies, No. (iy. It seems 
that this ordinance is restrictive of the master's general 
right, and that but for this he would be entitled, in such 
a case, to freight both outwards and homewards. But 
if the Plaintiff is not entitled to recover the outward 
freight, he is nevertheless entitled to freight homew ards, 
for having brought the goods back. If the master, hav¬ 
ing done all in his power to effect the voyage, upon the 
delivery being frustrated, in the exercise of his best 
judgment for the benefit of the owner, brings back the 
goods, the owner must not enjoy his option to receive or 
reject them, without paying the master an equivalent 
for his labour, wages, and expeuccs; the measure of that 
equivalent is ascertained, by the agreement for the 
freight outwards. If the owner may refuse payment, 
there is no mutuality; for it is clear that although the 
Plaintiff was prevented from delivering more of the coals, 
he would not therefore have been justified in immediately 
throwing the residue overboard; but if he had so done, 
he would have been liable to an action* The value of 
the goods is immaterial. If the master might castaway 
coals, he might in the like circumstances equally cast 
away cochineal, or diamonds. He could not foresee 
that the Defendant would elect to abandon the goods: 
if before his return he could have received the Defend¬ 
ant's 
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.ant's refusal to freight them home, perhaps he might 
have had a larger option how to act. But in this case, 
until the Defendant had altogether renounced the cargo, 
the Plaintiff would not have been justified in putting the 
coals out of his vessel. 2. This reason is eqhally for¬ 
cible to entitle the Plaintiff’ to the demurrage due after 
the vessel’s return : the jury have properly ascertained 
by their verdict the time which he reasonably ought to 
have waited before he could dispose of the coals without 
directions front the owner. 3. An agreement to pay 
demurrage due before the voyage, must be fulfilled, 
whether or not the voyage is afterwards performed, and 
freight earned. The indorsement is neither a bill of 
exchange upon the consignees, nor has the Plaintiff'ac¬ 
cepted in satisfaction a mere recommendation to them 
to pay that sum if they should think it fit. The Plaintiff 
had not the power to inforce this payment from the con¬ 
signees by detaining the cargo. If the captain should 
refuse to deliver goods, consigned in the usual form, the 
consignees paying freight, otherwise than on payment of 
demurrage, it is clear that, upon tender of the freight 
only, the consignee might recover for them in trover. 
4. The ship having arrived at her substituted port of 
destination, is meritorious to the full extent of the pilot¬ 
age and port-charges agreed for, without the payment of 
which, she could not have arrived there, nor could the 
consignee have had any benefit whatever from the 
voyage. Consequently, the proportion agreed to be paid 
in respect of the whole cargo, cannot be subjected to 
any further apportionment. 
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straints of princes, introduced into the charter-party, 
protects the Plaintiff against a action for the non¬ 
performance of the voyage, it does not enable him to 
recover the recompeuce to which he would have been 
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entitled if he had performed it. The circumstances in 
the case of Cooke v. Jennings were precisely similar; yet 
there, in giving judgment, Lord Kenyon C. J. asked, in. 
asmuch as the ship never arrived, from what period 
the stipulated bills at 4 months were to be dated ; and 
observed that the case of Luke v. Lyde, 2 Burr. 882., in 
which an implied contract was raised on the general ma¬ 
rine law, materially differed from a demand resulting 
from an express contract. The same observations apply 
to the present question, and here this further distinction 
subsists, that the whole freight,, though it was to be as¬ 
certained by the measure, yet when ascertained, it was 
to be paid by one bill in one sum ; in Luke v. Lyde there 
was no gross sum. Byrne v. Pat tins on, reported in Abbot 
319. is iu point. In the case of Smith v. Wilson, 8 East , 
437. it was held that a dispensation of the voyage and 
abandonment of the charter-party by the Defendant, did 
not enable the Plaintiff to recover in like manner as if 
he had performed the voyage. In the present case the 
captain could not know that the suspension of the voyage 
would not be merely temporary, yet he did not do so 
much to entitle himself, as was done in Smith v. IV if son, 
for upon his return to England, he abandoned the voyage, 
and never offered to renew and complete it, without 
which, freight pro rata has never been held recoverable. 
And as freight is not due here pro raid itintris , neither 
is it due pro rata , for the quantity of goods delivered. 
If a ship chartered for a specific sum for the voyage, 
should lose part of her cargo by the perils of the seas, she 
would earn no freight; for there could be no apportion¬ 
ment. The case of Bright v. Cowper proves that on the 
charter-party no freight is due. Molloy b . 2. c. 4. s. 9. re¬ 
cognizes this decision. Neither can any contract be implied 
to entitle the Plaintiff to freight. Abandoning the original 
contract, h$ states in his declaration a variety of circum¬ 
stances, upon the whole of which he calls on the Court 

to 
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to deduce the conclusion, that freight is due; but there 
is no evidence of the existence of this substituted con- 
tract, because it is not proved that Ross and Scldeiden 
were agents for the Defendant. Their act will bear 
only this interpretation, that seeing the Plaintiff in dis¬ 
tress, they offered their assistance in landing the cargo for 
the benefit of all parties interested: it cannot be in¬ 
ferred that they substituted the port of Gluckstadt for 
Hamburgh. Jf the voyage had been insured, the going 
to Gluckstadt was a deviation, which, in case of a loss, 

would have discharged the insurers, who W’ould have 

* 

beeu liable, if the master, in obedience to the directions 
of the naval commander, had staid at Cuxhaven. Ross 
and Schleiden , in directing the Plaintiff to proceed to 
Gluckstadt, assumed a very large authority, and the fair 
inference to be drawn is; not that there was a new agree¬ 
ment binding upon the Defendant, a third person,. resi¬ 
dent in Great Britain, but a new agreement binding 
upon Ross and Schleiden , acting on their own account; 
and this construction solves all difficulties that may be 
suggested with regard to the relative situation of the par¬ 
ties, and acceptance of bills. But the Defendant is not 
liable to freight for another reason; because the Plain¬ 
tiff had agreed by the bill of lading to resort for payment 
solely to the consignees, and he had in his own hands the 
means of enforcing the payment, which having neg¬ 
lected, he cannot therefore again recur to the Defendant. 
The master, being in possession of the goods under a bill 
of lading, was not bound to deliver the second keel, till he 
was paid his freight for the first: if he had observed this 
precaution, he would have prevented all risk In Reatees , 
Lex Merc. 114. it is laid down, that “ if a ship be only 
“ freighted outwards, and loaded by a factor, the goods 
“ shipped are only liable for the freight, and no demands 
" to be made on the freighters in virtue of s the charter- 
“ P^y, but the person who receives the goods is to pay 
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u it according to the tenor of the bill of lading.*' 
[Mansfield C. J. and Lawrence J. observed y*at the usual 
form of bills of lading expresses that the freight is to be 
paid on delivery, as it was in the case of Penrose v. Wilkes, 
reporte'd Abbot , 276.; yet there the Court of King’s 
Bench held, that the captain, by parting with the'posses¬ 
sion of the cargo, did not lose his claim for freight oil 
the consignor; and that it might moreover be questioned, 
whether a master could claim any part of the freight, 
before he had delivered the whole cargo.] A captain 
who has signed a bill of lading, is not justified in deli¬ 
vering the goods otherwise than as therein expressed. 
By deviating from the directions of that instrument, the 
Plaintiff has discharged the Defendant, and can resort 
only to Ross and Schleiden as his debtors. At least the 
Defendant can be only a collateral security, and the 
Plaintiff cannot resort to hiift until he has shewn that 
Ross and Schleiden have refused payment. And he has 
discharged the Defendant by his negligence, in not ap¬ 
plying to them at Gluckstadt for a good bill in payment. 
New/and v. Horseman, 2 Rep. in Chan. 74. A consignee 
by receiving goods under a bill of lading, which ex¬ 
presses that he is to pay the freight, makes himself debtor, 
and may be sued for the freight. Roberts v. Jlolt, 
2 Show. 443. If a merchant in Ireland consign to a 
merchant here, and the master sign the bill of lading, 
the merchaut here is liable for the freight. [The Court 
doubted the accuracy of this note, and conjectured that 
at least the goods must have been received, and observed, 
that it was settled by the authority of Mason v. Lick- 
harrow , 1 H. III. 357. that -the property does not pass by 
the mastdr signing the bill of lading.] 2. It was the 
Plaintiff’s duty to discharge the coals immediately on his 
return. The consignor was not then he owner of the 
cargo, but the consignees. He therefore was not en¬ 
titled, if he had been willing, to receive it, and lie pro¬ 
perly 
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perly disclaimed it. 3. The Plaintiff received in satis¬ 
faction of his lesser demand for demurrage a draft upon 
the consignees. This was an agreement to look to them 
only, which discharges the Defendant: but even if this 
were not so, before he can recur to the Defendant upon 
this claim, that draft must be returned and accounted 
for. And the Plaintiff’s laches in not giving the ear¬ 
liest notice of the non-payment, is a discharge. 4. The 
port-charges and pilotage ensue the freight. They 
were incurred for the benefit of the whole cargo, 
not of a part: if no freight is due, these are not due: 
if freight is due pro ratio ,* only seven parts in seventeen 
cf two-tlxirds of these charges are due, for the two- 
thirds were to be paid for the whole, but seven parts 
only of seventeen of the whole were delivered. 

. Cur. adv. vu/t . 


1808. 



Mansfield C. J. now delivered the judgment of the 
Court. ^ 

Various objections have been made to this verdict both 
at the trial, and upon the argument. First, that no 
freight at all was due. not even for the seven keels of 
coals delivered at Gluckstadt. The first special count in 
the declaration states a charter-party, which clearly had 
m contemplation an agreement for one voyage only, and 
that w as to be from Shields to Hamburgh, and the coals 
on their 'arrival were to be delivered to the freighter or 
his assigns at such place or places to which the ship 
might safely come, and so to end the said intended voy¬ 
age. The Defendant agrees that he would pay freight 
after the rate of *201. per keel of coals, and so in propor¬ 
tion, by such money as should be required, and the resi¬ 
due by a good bill. It is the freighter then who under¬ 
takes to pay, and to pay by a good bill: this is a stipula¬ 
tion introduced for the benefit of the ship-owner; to the 
iutcut that lie should not be left to his action* upon the 

charter- 
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charter-party, in which he must prove the performance 
of the voyage, but that he should have only to present his 
bill, in order to have it paid; or, if compelled to sue on 
it, he would have only to prove the hand-writing of the 
parties. .The Defendant therefore bargains that he will 
take care that the bill shall be delivered to the Plaintiff. 
The coals are consigned to lions and Schlciaen , or to their 
assigns, by a bill of lading in the common form. The 
vessel arrives at Cuxhaveu 9 which is in the course of the 
voyage, and is pi evented from going to Hamburgh, 
While the master is there, lioss and Scftleiden write to him 
to advance to Gluckstadt , which is also in the course of 
the voyage: that circumstance is not perhaps material, 
but it shews that there was no deviation, as was insisted 
upon. The ship is permitted to advance to Gluckstadt , 
where she is not able to discharge the whole 17 keels of 
coals, but she stays long enough to deliver seven keels, 
which are accepted at that port by the consignees. It is 
urged that the vessel does not go to Hamburgh ; but the 
answer is, that those persons to whom the coals were 
consigned, desired that they might stop at Gluckstadt. 
The master then having delivered, and the consignees 
having accepted, this part of the cargo, is the master to 
receive nothing for carrying it? I can find no justice in 
that: it might as well be contended that if goods are 
■ sent to Exeter , and the consignee meets, and takes them 
at Honilon , the waggon must proceed empty to Exeter , or 
the carrier be entitled to nothing. But it is said, that 
the true meaning of the agreement and the bill of lading, 
taken together, is, not that the Defendant should be 
liable, but that the freight should be paid by lioss and 
Schleiden. What then is the meaning of the agreement, 
by which the freighter positively undertakes that the 
freight shall be paid for, after the rate of 20/. per keel, 
and that, by a good bill? To say that the Defendant is 
not liable, would be wholly to do away this contract. I 

there* 
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therefore think that the Plaintiff is entitled to recover 
the 140/. given him for the freight of the seven keels. 
With regard to the demurrage after* the ships return 
home, in some situations of events that point would be 
doubtful. Where a ship is chartered upon one voyage 
outwards only, with no reference to her return, and no 
contemplation of a disappointment happening, no decision 
which I have been able to find, determines what shall be 
done in case the voyage is defeated : the books throw no 
light on the subject. The natural justice of the matter 
seems obvious ; that a master should do that which a 
wise and prudent man would think most conducive to the 
benefit of all concerned. But it appears to be wholly 
voluntary ; I do not know that he is bound to do it: and 
yet, if it were a cargo of cloth or other valuable mer¬ 
chandize, it would be of^reat hardship that he might be 
at liberty to cast it overboard. It is singular that such a 
question should at this day remain undecided. But in 
this case the Plaintiff labours under a further difficulty, 
that we do not know how the dealings stand between the 
Defendant and Ross and Schleiden. There may have been 
an absolute sale, and the property may no longer continue 
in the Defendant. Or the coals may have been con¬ 
signed to be sold on commission by Ross and Schleiden as 
agents. But upon reading the bill of sale, which con¬ 
tains a general consignment, we must presume that the 
goods w ere absolutely sold to Ross and Schleiden , and that 
the property therefore is in them. If that is the case, 
all that has been done for the preservation of the cargo, 
has been done, not for Roto but for the benefit of Ross 
and Schle.iden y and if any liability is raised by implication 
of law, the right of action is against them. The Plain¬ 
tiff therefore is not entitled to recover this sum of 70 1. 
for demurrage. As to the 10/. for demurrage before 
the voyage, the Defendant is clearly liable, upon the 
agreement to pay that sum, endorsed on tlTe charter- 

party. 
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party. It was thereby agreed, that the master was to be 
paid the 10/. which Messrs. Ross and Schleiden were de¬ 
sired to have the goodness to pay to him. It was con¬ 
tended that this was merely a draft, but it is nothing 
more than a request to Ross Schleiden ; and the con¬ 
trary interpretation would entirely do away the sense of 
the indorsement. 1 have said nothing as to the claim for 
freight back, nor could it be recovered in this action, as 
the declaration contains no demand adapted to it; but it 
probably would stand upon the same ground as the right 
to the demurrage claimed after the ship's return. 1 do 
not know how we can divide the pilotage and port- 
charges : if the cargo had consisted of 7 keels only in¬ 
stead of 17, the same amount of port-charges must 
equally have been paid. The verdict therefore must 
stand for the first, third, aud fourth items, amounting 
to 170/. 

The Defendant’s rule was made Absolute for reducing 
the verdict by striking out the sum of 70/. and Discharged 
as to the residue. 

The Plaintiffs rule for increasing the damages was 
discharged. 
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REGULA GENERALI S. 

It is ordered, ThSt the secondaries of this^ Court 
shall, from and after the first day of next Trinity term, 
keep a book, in which shall be entered all the Rules 
which from time to time shall be delivered out in eject¬ 
ment, instead of the present book containing a list of 
the ejectments moved, in which book shall be mentioned 
the number of the entry, the county in which the pre¬ 
mises lie, the names of live nominal Plaintiff, the first 
lessor of the Plaintiff, with the words “ and others,” (if 
there be more than one), and also the name of the casual 
ejector.— And it is further ordered. That unless 
the Rule for judgment be drawn up and taken away 
from the office of the secondaries within two days after 
the cud of the term in which the ejectment shall be 
moved, no Rule shall be drawn up or entered in the 
book, nor shall any proceedings be had in such ejectment. 

J. Mansfield 
I. Heath. 

S. Lawrence. 

A. CilAMBRE. 


MEMORANDUM 

AT the end of this term JVilliam Manley Esq. of the 
Middle 1 emple, and Albert Pell Esq. and William 
Rough Esq. of the Inner Temple, were called Ser¬ 
jeants, and took for their motto “ Pro Rege et JLege. n 

'■ END OF EASTER TERM. 
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If a person 
contracts with 
another for a 
chattel which 
is not in exist¬ 
ence at the 
time off he con- 
trart, though 
tic pays him the 
whole value in 
advance, and 
the other pro¬ 
ceeds to exe¬ 
cute the order, 
the buyer ac¬ 
quires no pro¬ 
perty in the 
chattel till it is 
finished and 
delivered to 
him* 


Mucklow and Others, Assignees of Roy land, 

v. Mangles. 

rpROVER by the assignees of a bankrupt for a barge 
and other effects. Upon the trial before Mans- 
field C. J. at Westminster , at the sittings in this terra, it 
way proved that Rowland, who was a barge-builder, had 
undertaken to build the barge in question for Poroek. 
Before the work was begun, Pocock advanced to Roj/land 
some money on account, and as it proceeded, he paid 
him more, to the amount of 190 /. in all, being the whole 
value of the barge.^Vhen it was nearly finished, Pucock's 
name was painted on the stern. Two days after the 
completion of the work, and before a commission of 
bankrupt had issued, the Defendant, who was an officer 
of the sheriff of Middlesex, under an execution against 

Ragland 
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Royland , took this barge, which had not then been deli¬ 
vered to Pocock, but gave it up to him under an iudein- 
nity. The jury found a verdict for the Plaintiff. 


1808. 


Ml'CKLOW 

V. 

Mangles. 


Best Serjt. now moved that the sum of 190/., the 
value of the barge, might be deducted from the amount 
of the verdict, inasmuch as the property had absolutely 
vested in Pocock , who had paid for the barge, and could, 
he said, have recovered it in trover against Royland ; and 
the assignees could not be in a better condition than Roy¬ 
land himself. Tliis was not such a permissive possession 
in the bankrupt, as is described in the stat. 21 Jar. 1 
c. 19* for the bankrupt had not had time to deliver it 
after it was finished. Ex parte Flinn and Field, 1 Atk. 185. 
Flam and Field bought of Matthews, and paid for, two- 
thirds of five hundred barrels of tar, the whole to be sold 
by them for account as follows, two-thirds their account, 
and one-third Matthews's account; Matthews to bear 
charges of cartage and porterage ill seuding off. Mat¬ 
thews becoming a bankrupt, the Chancellor on petition 
held, that Flinn and Field were entitled to tw’o-thirds of 
the tar, for that this was only a temporary custody, till 
the petitioners could conveniently ship it for Ireland , and 
it could not with propriety be said that the tar was in 
the “ possession, order, and disposition” of the bank¬ 
rupt. 


Mansfield C. J. The only effect of the payment, is, 
that the bankrupt w r as under a contract to finish the 
barge: that is quite a different thing from a contract of 
sale, and until the barge was finished we cannot say that 
it was so far Pocock 's property, tli^he could have taken 
it aw r ay. It was not finished at the time when Royland 
committed the act of bankruptcy: it was finished only 
two days before the execution. In the case cited it was 
necessarily held that the tar was not in the possession of 

Z 2 the 
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180S. the bankrupt; otherwise, in every case of tenancy in 

common with a bankrupt, the act of bankruptcy would 
Mccki.ow . r ..." 

r. vest the entire property of the chattel in his assignees. 
Majugles. 

HeTvth J. This is the species of contract which in 
the civil law is described by the term, Do ut facias. It 
comes within the cases which have been held to be exe¬ 
cutory contracts, and as such not within the statute of 
frauds, as contracts for the sale of goods. A tradesman 

i 

often finishes goods, which he is making in pursuance of 
an order given by one person, and sells them to another. 
If the first customer has other goods made for him within 
the stipulated time, he has no right to complain; he 
could not bring trover against the purchaser for the 
goods so sold. The painting of the name on the stern in 
this case makes no difference. If the thing be in exist¬ 
ence at the time of the order, the property of it passes by 
the contract, but not so, where the subject is to be 
made. 

Lawrence J. I am of the same opinion. No pro¬ 
perty vests till the thing is finished and delivered. 

The Court refused the Rule, 


.Ivne 27. 


Glendining v . Robinson. 


If a Defend- "J yAUGIIAN Serjt. had on a former day obtained a 

bankrupt” and rule ww*. that the bail might have time given them 

be required to surreni j er the Defendant, until a week after he should 

'commission in have finished his examination under a commission of 

«y, the Court bankrupt. Both the bail and the Defendant resided near 
. will enlarge 
the time for 

the bail to snrrcnder him,*till a reasonable time after tlic end of his last examination 
before the commissioners. 

White 
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Whitehaven, 320 miles from London, and the Defendant 
was required to surrender himself to jhe commissioners 
at Whitehaven, and finish his examination at their last 
sitting there. If the bail should be obliged to surrender 
him before' that time, it would become necessary for the 
commissioners to come up to London to take*his exa¬ 
mination. 


1808. 


Glevoinino 


r. 

Robinson. 


Best Serjt. now shewed cause against this rule, on the 
ground that the commissioners might at pleasure enlarge 
the time for the last examination, and thereby might 
deprive the Plaintiff of the fruit of his judgment. He 
also intimated a doubt of the power of^the Court to 
grant this indulgence. 

Vaughan Serjt., in support of the rule, said that a 
similar rule had been made absolute in the Court of 
King’s Bench that same day. lie also cited Maude v. 
Joirett, 3 East, 145. where the like rule had been ob¬ 
tained, and though it was discharged in terms, the full 
effect of it was secured by the conditions there imposed 
on the Plaintiff. Tie also compared this to the case of 
bail for an alien sent out of thc%ealm under the alien 
act. Merrick v. Vctucher , G Term Rep. 50. where the 
Court held that the bail were discharged, because the 
Defendant’s situation was changed by act of law. 

' The Court considered it reasonable that the bail should 
have a fortnight from the end of the Defendant’s last 
examination, to surrender him; at the same time im¬ 
posing on them the terms of payif% the costs of the ap¬ 
plication, and of undertaking to give the Plaintiff notice 
when the last examination should be finished. To pre¬ 
vent delay, the Plaintiff was permitted forthwith to sue 
out a scire facias against the bail, undertaking not to pro- 

Z 3 cecd 
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July 27. 

A count on 
an iasimul rom- 
putussrt witH 
tlic Plaintiff" 
as executor, 
may be joined 
with a count 
for goods sold 
by tlie testator. 

The crite¬ 
rion whether 
the counts are 
misjoined, is, 
whether the 
money, if re¬ 
covered, w ill 
be assets in the 
bands of the 
executor. And 
if it will, the 
executor, de¬ 
claring as sjich, 
is not liable to 
the costs of 
those counts 
on which assets 
will be recover¬ 
ed. 
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ceed thereupon, unless they should fail to surrender their 
principal at the expiration of the time given them. Upon 
these terms 


The rule was made absolute. 


Thompson and Wife, Executrix, v . Stent. 

JN this case the Plaintiffs declared that the Defendant 
was indebted to their testator in his lifetime for goods 
sold, and money lent, and upon an account stated with the 
testator, and averred that the Defendant had undertaken to 
pay their testator, but had not yet paid those debts, though 
requested, to the testator in his lifetime, or to the Plain¬ 
tiff Mary, his executrix, since his death, or to both the 
Plaintiffs since their intermarriage. They also declared 
that the Defendant was indebted to the testator in his 
lifetime for goods sold, and money lent, and after his 
decease undertook to pay the said IVm. Thompson and 
Mary as executrix. The last count averred ‘that the De¬ 
fendant was indebted to the said William Thompson and 
Mary as executrix up&i an account stated with him and 
her as executrix, and had not paid the sums claimed by 
the three ,last counts to the said William Thompson and 
Mary as executrix, or either of them. The Defendant 
demurred, and assigned for cause that the Plaintiffs had 
joined in the same declaration causes of action accruing 
in several distinct rights, characters, and capacities, 
namely, causes of action which were stated to have ac¬ 
crued to the deceased in his lifetime, and causes of action 
which must have accrued, and were stated to have ac¬ 
crued, to the said William Thompson and Mary, since the 
testator’s death ; and that upon the declaration, in the 
event of a verdict passing for the Defendant, or of the 

said 
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said William Thompson and Mary failing in the declara¬ 
tion, and taking nothing by their writ, there must be two 
several and distinct judgments for costs, namely, as to part, 
to be levied of the goods of the testator; and a3 to the 
other part thereof, of the proper goods and chattels of 
the said William Thompson and Mary , who as a married 
woman could have no proper goods and chattels, or of 
the said William Thompson r who was not executor, or ap¬ 
peared to have ever acted as such; and that the last 
count alleged the account to have been stated, concern¬ 
ing monies due to the Plaintiffs after the death of the 
testator, and a supposed 'promise grounded thereon and 
made subsequent to the testator’s death, which must have 
accrued to ^hem in their own 
was a misjoinder of action in the said declaration, and 
two several and distinct conclusions. 


rights. And that there 


1808. 


Thompson 


r. 

Stent. 


Best Scrjt., in support of the demurrer, attempted to 
distinguish this case from that of Cowell v. Watts , 6 East , 
40.3. because upon the first class of counts in this de¬ 
claration the Plaintiffs could not have sued in their per¬ 
sonal character, but only as executors. The debts, in all 
the counts except the last, are averred to have accrued in 
the lifetime of the testator, but upotf one class of counts the 
promise to pay is alleged to have been made to the testa¬ 
tor, in the other to the representative : upon the first 
class, therefore, if the Plaintiff fail, the Defendant will 
be entitled to no costs ; upon the second class, he will 
have costs. In Cowell v. Watts the administratrix might 
have recovered in her personal character upon all the 
causes of action stated in the declaration ; there, if the 
Defendant had succeeded, he would have been entitled 
to costs upon all the counts. Where the Plaintiff can 
only declare as executor, he shall pay no costs; where 
he may recover in his own right, his 'stiliug himself 

Z 4 executor 
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Thompson 

r. 

Stent. 


executor shall not exempt him from the payment of 
costs. 

* 

Lens. Serjt. contra , was stopped Jjy 

« 

The Court, who declared that both the points of this- 
case were decided in the case of Eltees v. Mocailo, cited 
in Jenkins v. Plume, 6 Mod. 91. S. C. 1 Salk. 207. where 
it was held, that upon an insimul computasset with an exe¬ 
cutor, the Defendant was not entitled to costs; because 
the promise upon the insimul computasset. begat no new 
cause of action, but only ascertained the old cause 
of action. And in Bull v. Palmer , T. Jon. 47. upon a 
similar count, it was determined, that sinct^the money, 
if recovered, would be assets, no costs were payable by 
the Plaintiff. The same point, was recognized in an 
action against an administrator. Secar v. Atkinson, 1 II. 
PI. 102. And the Court observed that judgment had 
been given without sufficient consideration in a case of 
Stickle v. Pearson , argued in the Exchequer-chamber in 
1807, where a couut for goods of the intestate, sold by 
the administrator, after the intestate’s decease, was joined 
with a count for debts due to the testator, and the 
Judgment was reversed. 


Judgment for the Plaintiff. 
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(IN THE HOUSE OF LORDS.) 


18081. 


Lucena v . Craufurd and Others. In Error. June so. 


FJMIIS was an action brought in the Court of King’s 
Bench, by the Defendants in error, against the 
Plaintiff in error, upon, a policy of assurance. The 
three first counts of the declaration were in substance as 
follow: 

The fir^count averred, that the king, by virtue of 
the powers vested in him by the stat. 35 G. 3.c. 80. 
had issued his commission under the great seal to James 
Craufurd, John Jiruku-ood,Allcn Chatjield, John Borcles, 
and Alexander Baxter directed, thereby nominating them 
commissioners for the purposes mentioned in that act, 
and authorizing them to take all such ships and cargoes, 
goods, &c. into their possession and under their care, as 
his majesty could or might, by virtue oflftiat act, autho¬ 
rize them to take into their possession and under their 
care, and to manage, sell, and dispose of the same to 
the best advantage, according to such instructions as they 
should from time to time receive from his majesty in 
council, and otherwise, in all respects, according to 
the said act; and also to give such directions respecting 
the proceeds of the sales of any cargoes mentioned in the 
said act to have been ordered to be sold, as the commis¬ 
sioners to be appointed under that act were therein and 
thereby required and authorized to give respecting the 


Commission¬ 
er'. were. autho¬ 
rized by a com¬ 
mission grant¬ 
ed in pursuance 
of a statute, to 
take into their 
possession 
ships and poods 
belonging to 
subjects of the 
l‘n iti d Pro¬ 
vinces, which 
iiad been or 
might Jjc de¬ 
tained in or 
brouphiinto 
the ports of 
this kingdom, 
and fo manage, 
sell, and dis¬ 
pose of the 
same to the 
best advan¬ 
tage, ari'ord- 
intr to such 
instructions as 
they should re¬ 
ceive from the 
kins; in coun¬ 
cil ; before any 
dcchtration of 
war against the 
t'nited Pro¬ 
vinces, one of 
his majesty* 
ships took sc- 
veral Hutch 
Past Indiumcn, 
and carried 
them into St. 


Helena. The commissioners, with tlic assent of the Lords of the Treasury, insured them 
at and from St. Helena to London. War was soon after declared against*the l 'uited Pro¬ 
vinces , and the ships were finally condemned as prize*to his majesty,“ as having hclouped, 
“ when taken, to subjects of the United Provinces, since become enemies.'* Upon a loss 
happening, the commissioners declared on the policy, and averred the interest to be m thu 
king, and held that the action well lay. 


game, 
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IjVC'ENA 


V. 

Cjiaifckd. 


same, and authorizing and empowering them to execute' 
all aud singular such duties, matters, and things, as his 
majesty could or might authorize or require to be exe¬ 
cuted by the commissioners to be £> pointed under that 
act. That on the 10th of June 179-5, certain ships, 
called the Houghley, Alblasscrdam, Dordrecht, Zcelclyc, 
Mecrmin, Agatha, Mentor , and Surcheance , with cargoes 
on board, being ships and goods belonging to subjects 
and inhabitants of the United Provinces, coming from 
certain parts of Asia and Africa , and bound to certain 
ports of the United Provinces, were by virtue of his ma¬ 
jesty’s orders, taken at sea in their said voyage, by the 
commander of one of his majesty’s ships of war, in com¬ 
pany with some ships in the service of the uEast India 
Company, in order and to the intent that suen ships and 
goods might be brought into the ports of this kingdom : 
and such ships, with such goods on board, had been car¬ 
ried into St. Helena for the purpose of being brought 
from thence to some port of this kingdom. And the 
Plaintiffs so being such commissioners, they, on the G2d 
of August in that year, effected a certain policy, purport¬ 
ing that the Pontiffs, by the description of the Com¬ 
missioners for Sale of Dutch Property, the same being 
their usual style, as well in their own name as for and in 
the name and names of all and every other person or 
persons to whom the same did, might, or should apper¬ 
tain in part or in all, did make assurance, lost or not lost, 
at and from St. Helena to London, at the rate of eight 
guineas per cent, to return per cent, in case they de¬ 
parted with convoy for England and arrived, on ships and 
goods, to wit, Houghley, Alblasserdam, Dordrecht, Zecle- 
lye, Meermin, Agatha, Mentor, and Surcheance, as should 
be thereafter declared and valued. That the Plaintiff in 
error subscribed the policy for 2000/. That notice of 
the losses and misfortunes which bcfel the said ships and 
goods arrived in this kingdom before any declaration or 

valuation 
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valuation was or could be made of the said ships and 
goods; that before the making of ihtj policy, and before 
the sailing of the ships on their voyage, to wit, on the 2d 
of July in the same £ear, the ships were in good safety at 
St. Helena , having the same goods on board, and which 
goods remained loaded aboard the said ships at St. Helena 
during the whole of their stay there ; and which ships, 
with the said goods on board, were about to proceed on 
a voyage from St. Helena to London ; and that the said 
ships and goods were ships and goods which, if they had 
anived at London from the said voyage, the Plaintiffs, as 
such commissioners, were and would, upon such arrival, 
have been authorized to take into their possession and 
under theifi^care, and to manage, sell, and dispose of the 
same according to the said commission and act of parlia¬ 
ment, and which were intended to be brought from St. 
Helena to liondon for those purposes on the voyage in the 
policy mentioned. And that thev, as such commissioners 
under the said act and commission, at the time of the sail¬ 
ing of the ships from St. Helena , and from thence until 
and at the times of the several losses, were interested in 
the ships and goods to the amount of all the money in¬ 
sured. And that the insurance was made for their use, 
benefit, and account, as such commissioners ; that the 
ships, with the said goods on board, did afterwards, and 
before the 22d of August, to wit, on the 2d of July, set 
sail from St. Helena with convov for Lwzlaml on their in- 
tended voyage to London ; that during the voyage the 
IlOuglileif and Surcheance , with their cargoes, and the 
Dordrecht, were, on the 1st, 5th, and 13th of September 
respectively, lost and damaged by perils of the seas, and 
the cargo of the Dordrecht was obliged to be taken out of 
her and carried to London. And that the Zeclclye, on the 
20th of September , was by violence of tfic winds, cast 
upon rocks, bulged, and lost, with the goods* on board, 
whereby the Plaintiffs, as such commissioners, sustained 


1808. 


Lucena 


c. 
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an average loss of 40/. percent. The second count dif¬ 
fered from the first, only in the averment of interest, 
whiph was, “ that on the 2d of July, and from thence 
until and at the times of the several losses, his majesty was 
interested in the ships anti goods to the amount of all the 
money hy the Plaintiffs , as such commissioners, for and on 
account of his majesty ever insured thereon ; and that the 
insurance was so made by them as such commissioners for 
the use, benefit, and account of his majesty, and that they 
were the persons who gave the order and directions to the 
agent immediately employed to negotiate and effect the po - 
licy The third count differed only in averring no in¬ 
terest in any one, but it averred that the ships therein men¬ 
tioned were not, nor were or was any of them, ships or 
ship, belonging to his majesty or any of his subjects be¬ 
fore or at the time of making the assurance, or at the times 
of the losses. 

The cause was tried at the Sittings after Michaelmas 
term 180f), before Lord E/lenborougk , when a verdict 
was found for the Plaintiffs below upon the second count 
of the declaration, and for the Defendant below upon all 
the other counts. The judgment of the Court of King’s 
Bench was pronounced accordingly, but a bill of excep¬ 
tions having been tendered to the Chief Justice, at the 
trial, by the counsel for the Defendant below, the same 
was mad$ a part of the record, and removed therewith 
by writ of error into the House of Lords. ® 

The bill of exceptions in substance stated that the 
Plaintiffs, to maintain the issue, joined upon the second 
count of the declaration, gave in evidence a certain com¬ 
mission by letters patent tinder the great seal, granted by 
the king in council, in pursuance of the said act, to the 
Plaintiffs, bearing date the 13th of June 1795* by which, 
after reciting as well the preambles as the enactments of 
the stat. 3£ G. 3. c. 80. ss. 21 and 38. his majesty constL 
tuted the Plaintiffs commissioners for the purposes men* 

tioned 
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tioned in the act, and- did authorize and require them to 
take all such ships and cargoes, &c. into their possession and 
under their care, as his majesty could*or might, by virtue 
of the said act, authorize them to take into their possession 
and under their care, and to manage, sell, and dispose 
•of the same to the best advantage, according to such in¬ 
structions as they should from time to time receive from 
the king in council, and otherwise in all respects accord¬ 
ing to the said recited act, and also to give such direct 
lions respecting the proceeds of the sales of any cargoes 
mentioned in the said act to have been ordered to be sold, 
as the commissioners Were therein and thereby required 
and authorized to give respecting the same, thereby also 
giving and granting to the Plaintiffs all and singular such 
powers and authorities, and authorizing and empower¬ 
ing them to execute all such duties, acts, matters, and 
things as his majesty could or might give or grant, or 
authorize or require to be executed by the commissioners 
to be appointed by him under that act. The Plaintiffs 
further proved, that the Lords of the Admiralty had, on 
the 16th of February 1795, transmitted to the command¬ 
ing officers of his majesty’s fleet certain additional in¬ 
structions, under his sign manual, bearing date the 9th 
of February, and requiring the commanders of his ma¬ 
jesty’s ships of war, and privateers that had or might 
have letters of marque against France , to bring into the 
.ports of this kingdom all Dutch vessels bound to or front 
any ports in Holland , in order that they, together with 
their cargoes, being Dutch property, might be detained 
provisionally. They also proved, that before the making 
of the policy, on the 10th of June 1795, there being at 
that time no declaration of war between his majesty and 
the United Provinces, the floughley , Alblasserdam , Dor¬ 
drecht, Zeelefye, Meermin, Agatha, Mentor , and Sur - 
cheance , with cargoes of goods on board? being ships and 
goods belonging to subjects and inhabitants oT the United 
Provinces, coming from certain parts of Asia and Africa, 
m and 
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and bound to certain ports of the United Provinces , were 
by virtue of the instructions and the order of the Lords 
of the Admiral tyi seized and taken at sea, on their 
voyage from Asia and Africa to the United Provinces , by 
Captain .Essington, commander of the Sceptre , in com¬ 
pany with some ships in the East India Company's ser¬ 
vice, in order and to the intent that such ships and goods, 
might be brought into the ports of this kingdom ; and 
such ships, with such goods on board, had been carried 
into St. Helena for the purpose of being brought from 
thence to some port or ports of this kingdom. The 
Plaintiffs also proved, that the 'Defendant subscribed the 
policy on the 22d of August 1795, and that notice of the 
losses and misfortunes which befcl the said ships and 
goods arrived in this kingdom before any declaration or 
valuation was or could be made of the said ships and 
goods; that the Plaintiffs were the persons who gave 
the order for the policy; and that, on the 2d of Juh/, 
the ships were m safety, with the goods on board, at St. 
Helena , and were about to proceed upon the voyage aver¬ 
red, and were intended to be brought from St. Helena to 
London , and on that day sailed from St. Helena with con¬ 
voy for England , upon the said voyage, and that before 
their arrival at London the Ho ugh let/, Surcheance , X)or- 
drecht, and Zeelelj/e, with their cargoes, were, at the times 
and in the manner in the second count mentioned, da¬ 
maged, lost, and destroyed; and that an average or par¬ 
tial loss of 40/. per cent, was sustained upon all the ships 
and goods insured, and that the Alhlasserdam, Meermin, 
Agatha and Mentor , with the goods on board thereof, 
arrived in this kingdom in the course of the year 1796- 
The Plaintiffs also produced a letter from Mr. Rose, the 
then secretary to the Lords of the Treasury, addressed 
to the Plaintiffs as such commissioners, dated the 22d of 
August 1795, rfnd communicating, by the command of 
the Lords of the Treasury, their opinion that the Dutch 
East Indiamen captured near St. Helena, and then on 

their 
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their passage to this country, should be insured from sea- 
risk and enemy, and desiring that the Plaintiffs would 
take the necessary steps for insuring* them accordingly. 
Mr. Rose also proved that it is an usual practice at the 
treasury to give directions by parol in the first instance, 
and afterwards to send a 'written authority, and also that 
the Lords of the Treasury had, on the 11th of August 
preceding, refused their authority for insuring the said 
ships and goods, and directed the letter of that date, 
hereinafter set forth, to be written and sent to the Plain¬ 
tiff's, but afterwards approved of the insurance having 
been effected. • 

The material parts of the evidence on the part of 
the Defendant consisted of a letter from Mr. Rose , dated 
the 11 tli of August 1795, informing the commissioners 
for the sale of Dutch property that, in reply to their ap¬ 
plication, he was commanded by the Lords of the Treasury 
to acquaint them, that their lordships were of opinion, it 
would not be necessary to insure the Dutch Hast India ships 
Or their cargoes from St. Helen a ; the order of his ma¬ 
jesty in council, dated the lGth of Jamtariy 1795, by 
which it was ordered, that all goods and effects coming 
directly from any of the ports of the United Provinces , to 
any of the ports of this kingdom, in the vessels of any 
country, and navigated iu any manner, should be per¬ 
mitted, until further order, to be landed and to be se¬ 
cured in warehouses under the joint locks of his majesty 
and of the proprietors, at the risk and expence of the 
proprietors, there to remain in safe custody for the be¬ 
nefit of the proprietors, until due provision should be 
made by law to enable such proprietor to re-export or 
otherwise dispose of the same; and the order in coun¬ 
cil of the 21st of January 1795, which directed that all 

■ 

goods and effects whatsoever, belonging to any of the 
subjects or inhabitants of the United Pfovinces, or be¬ 
longing to any subject of his majesty, or to any subject 
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of any country in amity with his majesty, coming from 
any part of Europe, Asia, Africa , or America, in amity 
with his majesty, *in vessels belonging to any subject 
or inhabitant of the United Provinces, or to any sub¬ 
ject of lys majesty, or of any country in amity with his 
majesty, and bound to any port of the United Provinces, 
might, until further order, be permitted to be lauded in 
any port of this kingdom, and might be secured in ware¬ 
houses for the benefit of the proprietors, in the same 
manner as was directed in the abovementioned order. 
The Defendant also gave in evidence, certain instruc¬ 
tions given by the king in council to the Plaintiffs, on 
the 13th of June , in the same year, by which, after re¬ 
citing that by virtue of the powers vested in his majesty 
by the act 3.3 G. 3. e. 80. bis majesty had issued the com¬ 
mission before mentioned, the commissioners were di¬ 
rected forthwith to take into their possession, and under 
their care, all such ships, goods, and effects, according to 
such lists thereof, as they should from time to time receive 
from the commissioners of the customs in England aud 
Scotland respectively, in pursuance of directions which 
they would receive from the Lords of the Treasury, for 
the purposes above mentioned. And the Plaintiffs were 
required to be careful to execute the directions given 
them in the several clauses of the act, and in all cases of 
doubt or difficulty, they were to apply to the privy coun¬ 
cil for further instructions. The Defendant also gave in 
evidence the king’s proclamation of the 15th of Septem¬ 
ber 1795, containing an order for general reprisals against 
the ships, goods, and subjects of the United Provinces, 
and an order made on the 20th of November by the Lords 
of the Privy Council, by which, after reciting that four 
Dutch East lndiamen , the Alblasserdam, the Vrow Agatfui, 
the Mentor, and the Dordrecht , then lying in the .Shan¬ 
non, in Ireland* had been sent in thither by the Sceptre, 
commanded by William Essington Esq. or by other ships 

under 
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under his command, antecedent to the order in council 
for granting general reprisals, and that agents had been 
appointed by Captain Essinglon , and others concerned in 
sending in the said vessels : and that the sole interest in all 
ships so sent in was vested in his majesty, and the ap¬ 
pointment of agents for the care and disposal thereof did 
of right belong to his majesty, it w as ordered in council 
that the Plaintiffs should be the agents on behalf of his 
majesty, for the care and management of the said four 
Dutch ships and their cargoes. The Defendant further 
proved, that the Plaintiffs, by virtue of that order of 
council, took possession of the Albasserdam, Mentor, Aga¬ 
tha, and Dordrecht, in Ireland. The Plaintiffs then pro¬ 
duced iu evidence certain instructions given by fits ma¬ 
jesty to his High Court of Admiralty, on the 10th day 
of October, 179-5, whereby, after reciting the powers con¬ 
ferred on his majesty by the slat 3.5 G. 3. c. 80., and the 
commission which had issued thereupon, and that the 
commissioners so appointed had taken possession of many 
ships and goods belonging to the subjects and inhabitants 
of the United Provinces : and that since the issuing of the 
commission his majesty had ordered general reprisals to be 
granted against the ships, goods, and subjects of the United 
Provinces, and had issued a commission authoiizing the 
Lords of the Admiralty to require the High Court of Ad¬ 
miralty of Great Britain to take cognizance of,.and judi¬ 
cially proceed upon all and all manner of captures, sei¬ 
zures, prizes and reprisals of all ships and goods that were 
or should be taken, and to hear aud determine the same, 
and, according to the course of the admiralty and the 
law r of nations, to adjudge and condemn all such ships 
and goods as should belong to the United Provinces, or 
their vassals or subjects, or to any other inhabiting with¬ 
in any of their countries, territories, or dominions, his 
majesty directed that the Court of Admiralty should 
proceed to the adjudication of such ships and goods of 
Vol, I. A a which 
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which. possession had been taken or should be taken by 
the said commissioners, as should be proceeded against by 
his majesty’s advocate general on his behalf, in order 
that the same, being the property of the United Provinces , 
or tbeir subjects, might be condemned to his majesty as 
good and lawful prize, reserving, nevertheless, to the 
said commissioners, the care, sale, and management 
thereof, as well before as after final adjudication, ac¬ 
cording to the provisions of the said act. The Plaintiffs also 
gave in evidence the proceedings and sentences of the 
High Court of Admiralty, by winch the floughley, Zeelelye , 
Surchcance, Dordrecht , Alblasserdam, Meermin , Front 
Agatha t and Mentor , and their respective cargoes, were 
pronounced to have been taken before the declaration of 
hostilities against the Dutch , and to have then belonged 
to subjects of the States General of the United Pro- 
xinces , now enemies of the crown of Great liritian, and 
as such, or otherwise, subject and liable to confiscation, 
and the same were thereby condemned as good and law¬ 
ful prize to his majesty. 

The bill of exceptions further stated, that the counsel 
for the Defendant insisted that, upon the evidence, 
the Plaintiffs could not, in point of law, maintain the 
issue on the second count of the declaration; first, be¬ 
cause the evidence did not prove that his majesty was, at 
the time-when the ships and goods sailed from St. He¬ 
lena, nor when the insurance was effected, nor from 
thence until and at the time of the loss of the Houghley 
and Surcheance, interested in the ships and goods insured, 
or any or either of them, to any amount or in any man¬ 
ner whatsoever, so that a legal and valid insurance could 
be effacted thereon on account of his majesty by the 
Plaintiffs. And, Sdly, because it did not appear, nor 
could legally Jbe inferred from any thing which had been 
given in.evidence, that the Plaintiffs were legally autho¬ 
rized to effect the insurance on account of his majesty, 

or 
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or that the insurance effected by the Plaintiffs had been 
legally adopted by or on behalf of Jliis majesty. Cut 
that the Chief Justice directed the jury, that upon 
the evidence the Plaintiffs might maintain the issue 
as to the second count, and that his majesty^ at the 
times when the ships and goods sailed from St. Helena, 
and when the policy was effected, and from thence until 
and at the time of the loss of the Hottghley and 6’wr- 
cheance, had an insurable interest in the said ships and 
goods; and further that, if any of his majesty’s subjects 
effect an insurance for the benefit and account of his 
majesty, his majesty may legally adopt and ratify the 
same, and that the insurance in the second count men¬ 
tioned was adopted and ratified by his majesty, and the 
jury gave their verdict for the Plaintiffs as to the second 
count, with 800/. damages, and for the Defendant as to 
all the other counts. 

Ralph Carr, for the Plaintiff in Error. 

J. A. Park, for the Defendant in Error. 

The Plaintiff in error assigned errors generally upon 
the insufficiency of the declaration, the misdirection of 
the Chief Justice, the verdict on the second count, and 
the judgment, and stated in support of his assignment 
the following reasons : 

1. Because a policy of assurance is a contract of indem¬ 
nity, and therefore requires that the person on.whose ac¬ 
count it is effected should be interested at the time in the 
property insured; and because his majesty, neither at 
the time when the risk commenced, nor when the policy 
was effected, nor at the period of the loss of the lloughley 
and Surcheance, had any interest in the ship and goods 
insured, whereon a valid insurance could be effected. 

2. Because the ships and goods insured were, at the 
time when the risk commenced, when the policy was 
effected, and at time of the loss of the Ho ugh ley and 
Surcheance, the property of certain citizens of the United 
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Provinces , between which country and Great Britain 
(here then existed peace. 

3. Because this insurance was effected by the Defend¬ 
ants in error, as commissioners, and as in their own right , 
under a supposed interest , inherent in that character, and 
not on account of or in behalf of his majesty. 

4. Because the Defendants in error, at the time when 
the insurance was effected, had not any authority to 
effect any insurance on account of Ins majesty. 

5. Because an insurance, which is illegal and void at 
the time when it is effected, cannot be made valid by 
matter subsequent to the contract. 

(}. Because this insurance was not legally adopted or 
ratiiied by his majesty. 

S. Shepherd. 
Ralph Carr. 

The Defendants in error prayed that the judgmeut might 
be affirmed, for the following, amongst other reasons: 

1. Because the United Provinces , to the inhabitants 
whereof the ships and goods in question, until the seizure 
thereof by his majesty, belonged, were, at the time of 
such seizure, under the power and controul of France , 
then being in open hostility against his majesty: that 
under these circumstances, his majesty, by virtue of his 
undoubted prerogative, had caused the said ships and 
goods to v be seized, in order that the same might be 
brought into this kingdom, and there detained provi¬ 
sionally; whereby his majesty had acquired the lawful 
possession thereof, and ail inchoate right of property in 
the same; and that the said ships and goods were after¬ 
wards regularly condemned to his majesty as good and 
lawful prize, by the High Court of Admiralty, being a 
court in that behalf of competent and conclusive juris¬ 
diction. 

2. That it is a principle of law', that every ratification 
of any act done for a man’s benefit, relates back to the 

time 
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time of doing it, and has the effect of a previous or¬ 
der. That if this principle applies, as.it does, to the case 
of common persons, it applies more strongly to acts done 
for the benefit of his majesty by any of his subjects, 
and afterwards adopted and ratified by his majesty; for 
every subject is bound to do all acts in his power for 
the benefit of his majesty. And still more strongly 
does it apply to the present case, where the commis¬ 
sioners, who caused the insurance in question to be ef¬ 
fected for his majesty’s benefit, were so far from being 
strangers to the subject-matter of the insurance, that 
they were the poisons expressly authoiized by his ma¬ 
jesty’s commission, grounded on the act of parliament 
therein referred to, to take the ships and go^s insured 
under their care upon the arrival thereof in this king-, 
dom, and to manage, sell, and dispose of the same, as 
might be expedient for the benefit of his majesty. 

V. Ginns. 

J. A. Paisk. 

John Uichaiidson. 
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Shepherd Serjt. for the Plaintiffs in error, reduced his 
objections to three ; 1. That his majesty had no interest 
in the ships. £2. That the insurance was not made on 
behalf of his majesty. ,‘3. That the insurance had not 
been ratified on behalf of his majesty. • 

1. The allegatiiMi of interest is essential. To consti¬ 
tute au insurable inteiest, it is at least necessary that there 
should he a light existing, and vested, at the time of the 
insurance. If not, any speculation or expectation of 
piofit is an insuiablc interest. In the one case the right 
exists, though not the benefit; in the other case, the 
right is to commence in J'ntnro, as well as the benefit. 
Supposing that profits.are insurable, yet ju the case of 
Grant v. Parkinson, Park, Gib ed. the assured bad an 
existing right to all the profits the cargo might produce. 
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But his majesty had no right to these ships at the time of 
this insurance. Whether capture gives the crown an 
inchoate right, to be confirmed by the sentence of con¬ 
demnation, or, more properly, an absolute right, subject 
to be defeated by a future adjudication; at all events, 
after capture, the right is in esse. But the act of seizing 
these ships was no capture, nor was it in any respect an 
hostile act, nor distinguishable from an embargo in any 
of its consequences, or in any circumstance, except that 
it was a detention of the ships at sea instead of in port; 
which is the more usual case 4f an embargo. The act 
did not transfer the property to his majesty, although it 
might, like any other embargo, be a very proper exer¬ 
cise of the prerogative ; for an embargo does not change 
the property in the ships of amicable powers lying in our 
ports, either of itself, or in the event of war being de¬ 
clared before the embargo is taken off. The right to 
the ships, which in that case are tlieuceforth detained 
as prize, accrues only from the time, and by the com¬ 
mencement of hostilities. The only difference made in 
the statute between the regulations of ships and cargoes 
brought in hither by Dutch subjects, and those brought 
in by his majesty’s officers, was merely fouuded upon 
this : that in the one case, the proprietor being present, 
was directed to manage his own property; in the other, 
the owners being absent, agents were appointed to ma¬ 
nage the goods for them. Until the declaration of hos¬ 
tilities the king had merely a prospect or speculation of 
future interest; if he had an insurable interest before 
that event, it follows that whenever goods arc detained 
here under an embargo, the possibility that before the 
embargo -is taken off war may be declared against the 
power to which they belong, gives the king an insurable 
interest in them. He might equally be said to have an 
interest in* an enemy’s ships at sea, or blockaded in port: 
for he might expect to capture them, and might there¬ 
fore 
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fore insure them against being destroyed by the enemy. 
Such a case renders apparent the absurdity of the propo¬ 
sition, that insurable interest docs not depend on existing 
rights, but may be founded upon rights to be acquired 
after the insurance. The sentences of condemnation 
afford no answer to this objection: they only prove that 
the persons to whom the goods belonged were enemies 
at the time of the condemnation, but they do not shew 
that any interest was vested in the king at the time of the 
insurance. The Dutch subjects, whose security was one 
principal purpose, at least, of this statute, were, at the 
time of effecting this polity, the owners, and possessed 
the only insuiable interest in these ships; which they 
would have retained to this day, but for the declaration 
of hostilities. If the king was entitled to insure before 
that event, it follows that during a certain period both 
might insure in respect of the same indentical interest in 
the same ship or goods, and for the same time. The 
Court must at this time determine ou the same grounds 
as if the loss had happened on the very next day after 
effecting the policy, and the cause had been decided ou 
the day after; and the Court would then have been com¬ 
pelled to say that the crown had no interest. 2. What¬ 
soever may be the right of a principal to ratify, it must 
appear that the contract was made for and on the account 
of the party ratifying. But this policy was effected by 
the Defendants in error, as commissioners for the sale of 
Dutch property, in their official capacity created by sta¬ 
tute, not as agents for the crow n. The answer of the 
Lords of the Treasury is addressed to them under the 
former title; it merely conveys the opinion of certain 
great officers of the crown that it would be adviseable to 
insure, but it does not say that the property should be 
iusured in the name, or oil the behalf of the crown. If 
a broker, having been employed by an order couched in 
these terms, had insured the ships and goods, speciii- 
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cally and absolutely as the property of tbe Dutch proprie¬ 
tors, he would not have been responsible for any mis- 
conduct in not having insured them oil the behalf of his 
majesty. If he had insured them in the name of the 
crown,*he could not, relying on this letter, have called 
upon the crown by petition of right or otherwise to re¬ 
imburse him the premium. The advice which the crown 
gave under the belief that the interest was in others, 
canuot entitle his majesty to the benefit of the policy, 
though the interest should afterwards prove to be in 
himself. If the insurance is once effected for the benefit 
of A. t li. has no right at a 'subsequent lime to adopt 
it. Conceding that a policy effected for all whom it 
may concern, might in many cases be good, yet if the 
broker had received from A. no instructions to insure, 
he could not afterwards declare the interest to be in A. 
And it is immaterial whether it appears on the face of 
the policy, or is extriusically shewn, that the insurance 
was not effected for the benefit of the person interested. 
3. There is no other subsequent ratification of the con¬ 
tract, than the letter from the Lords of the Treasury 
written on the day of effecting the policy, its effect ex¬ 
tends no further, if considered as a ratification, than it 
does if considered as a previous authority; and in either 
point of view it amounts only to a declaration that it 
was a wise act of management in the Dutch commis¬ 
sioners to insure the property. 


R. Carr was to have argued on the same side, but was 
prevented by indisposition, and the Court having strong, 
ly intimated their opinion, the Plaintiff in error, on the 
following day, waived the privilege of being further 
heard by council, whereupon their Lordships, without 
calling upon the Defendants in error for any argument, 


Affirmed the Judgment. 



in the Forty-eighth Year of GEQRGE III. - 


341 


Chapman and Another v. Haw. 

V 

J^EST Serjt. had on a former day obtained a rule nisi 
to set aside the judgment and execution in this case, 
and to return the money which had been levied. The 
action was brought to recover back the sum of five gui¬ 
neas which had been paid to the Defendant for procur¬ 
ing a sailor, the man having refused to proceed upon the 
voyage. An inteilocutory judgment hail been signed, 
and notice given that a writ of inquiry would be exe¬ 
cuted on the 27th of May. On the 24th, one of the 
Plaintiffs meeting the Defendant, offered to compromise 
the matter, ^ the Defendant would pay him the five 
guineas, and a guinea towards the costs; and said that 
he would himself pay the rest of the costs, and give the 
Defendant a full discharge, and direct his attorney to 
slay further proceedings. The Defendant paid him the 
money, and the Plaintiff gave the Defendant a note, 
addressed to his attorney, in which he requested that the 
proceedings might be stayed, as the Defendant had set¬ 
tled the debt and costs with the Plaintiff. The Defend¬ 
ant catried this to the attorney, who nevertheless proceed¬ 
ed to execute the writ of inquiry, and signed final judg¬ 
ment for 23/. iys. (id. damages and costs, which'lie levied. 

jf-i'ws Seijt. shewed cause, contending that according 
to the case of Suainc v. Send, 2 Acre Hep. 99., the at¬ 
torney hud a right to proceed, in order to secure his 
costs. 

/W, contra , observed, that there was nothing here in¬ 
jurious to the attorney, the Plaintiff haviftg sworn, that 
if his attorney had applied to him, lie was at all times 
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ready to pay him his costs. The proposal too for the 
compromise came from the Plaintiff. 

The Court observed, that there seemed to be no fraud 
on the Uttorney in this case. The party had received the 
debt, and a guinea towards the costs. The attorney there¬ 
fore should have proceeded no further. 

Rule absolute. 


Hyland v. Noakes. 

J^EST Serjt. had obtained a rule nisi in this cause, 
for setting aside the judgment, and ^1 subsequent 
proceedings, and for permitting the survivor of the bail 
to render the Defendant in discharge of his recognizance* 
One of three grounds on which he moved, was that the 
interlocutory judgment had been signed in 1805, by 
]{. Het/zeood , then the Plaintiff’s attorney, who soon 
afterwards died. No copy of a judge’s order appointing 
another attorney was ever served upon the Defendant, 
but Parrott, calling himself the Plaintiff’s attorney, had 
served upon the Defendant a notice of executing a writ 
of fieri facias. 

Cockell Serjt., against the rule, contended that in the 
case of an attorney’s dying, a judge’s order for appoint¬ 
ing another in his place was not necessary. 

The Court , on referring to the officer, held, that it was 
necessary to give notice to the opposite party of the ap¬ 
pointment of a new attorney, before any proceedings 

k 

could be taken by him. 


Rule absolute. 



in the Forty-eighth Year of GEORGE IlL 


343 


1808 . 


Price v. Simpson*. 

J^FST Serjt. liad obtained a rule nisi for setting aside 
an interlocutory judgment, which had beat signed 
under the following circumstances. An attachment 
against the sheriff was set aside late in Easter term, upon 
the usual condition of pleading issuabiy, and taking sliort 
notice of trial for the Sittings after the term. The Plain¬ 
tiff delivered his declaration on the 2d of June, which 
was the lirst day of the Sittings after the term, indorsed 
to plead instouter , accompanied with the demand of a 
plea. The Defendant supposed that he should satisfy 
the rule by pleading issuabiy, and paying money into 
court, within the four lirst days of the present term, 
since it was ftipossible that he should plead issuabiy in 
time for trial on the first day of the Sittings. 


July s. 

Under the 
conditions of 
pleading issua¬ 
biy and takiug 
sluirt notice of 
trial, if a de¬ 
claration is de¬ 
livered after 
the Sittings 
have begun, 
but so early 
that there 
\iould he time 
for notice of 
trial lor the 
adjournment 
day upon the 
Defendant 
pleading iu- 
slanter , that is, 
within 84 
hours, he must 
so plead. 


Shepherd Serjt. now shewed for cause, that if the De¬ 
fendant had pleaded in stonier , as he was required by the 
terms of the attachment, there would have been suffi* 
ciont time for the Plaintiff to give short notice of trial 
for the adjournment day. 

Best , contra. 

The Court held that the true sense of the rule was, 
that the Defendant should so plead, that the cause might 
come to trial at the Sittings after Easter term, and that 
he ought therefore to have pleaded instanter , since he 
would thereby have enabled the Plaintiff to proceed to 
(rial at the adjournment day. 


Rule discharged 
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July 2. 


Fenton r. Boyle and Others. 


An iiiclosnrc 
act nave pow- 
cr to the com- 
iiiiwonors to 
award in what 
towiialiipn the 
allotments 
should be as¬ 
sessed to the 
rates and 
taxes. They 
awarded that 
certain allot¬ 
ments winch 
before were 
within the dis¬ 
trict of H. 
were within 
the township 
of C. Held 

that they did 
not then by 
become late- 
able in C. 


tN replevin for taking the PlaintilFs coals ill a close 
called Swift's Piece , in the parish of Rothrcdl, tw o of 
the Defendants pleaded the general issue, lloi/le. the third, 
avowed under a warrant directing him, as constable, to 
levy ()9l. 5s. C)d. for the PJaitilifl’s proportion of an as*- 
sessment in respect of his lands and tenements which he 
occupied in the township of Carlton , made pursuant to 
an order of justices, under the stat. 13 G. 3. c. 78., upon 
the occupiers within that township. The Plaintiff plead¬ 
ed that in the parish of Roth well were five townships, of 
which Carlton was one, and a district called Rolhzrc/l 
llaigh, each of which had immemorial! v •ben separately 
assessed for the repairs of highways witlnn its own limits, 
and not collectively or otherwise for the repairs of other 
highways not within its own limits, and, 1. that the 
place in w'hich, &c. was parcel of JlolhtCell llaigh ; 2. 
that the tenements in respect of which the Plaintiff was 
charged with 69/. 5s. Gd. were not situate in Carlton. 
The issues were upon these pleas. Upon the trial be¬ 
fore Chambre J. at the last York Summer Assizes, a ver¬ 
dict w r as found for the Plaintiff, subject to a case, the 
material facts of which were, that in Rothrocll were 
five tow'nships, including Carlton , and a district called 
Jlothrcell Ilaighy in which lay a waste called Roth well 
llaigh. That an inclosure act of 2.5 G. 3. directed that 
the commissioners, after setting oitt roads over the des¬ 
tined inclosures, which were to be made and repaired for 
ever by Lord Stourlon only, the lord of the soil of the 
waste, none of the inhabitants of the said tow'nships 
being chargeable thereto, should allot 305 acres, in situ¬ 
ations convenient for the respective tow’nships, among 
the commoners, in satisfaction of their common rights* 

and 
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and that, after deducting the highways, and 6 acres, to 
be set out as public gravel-pits, the residue of the waste 
should be allotted to Lord Stourton, whose right ill the 
305 acres, ecxept to the mines, should be thenceforth 
extinguished. And that for preventing disputes respect¬ 
ing the taxes and rates to be assessed upon the allotments, 
the commissioners, by their award, were to direct how 
many and what parts should be assessed to the rates and 
levies within each township, and the allotments were to 
be assessed to all taxes and assessments, within the towai- 
sliips, at the respective values that should be set thereon 
by the commissioners, but no part of tlie 305 acres was 
to be assessed along with any part of Lord Stourton s 
estate, that was formerly part of a certain park men¬ 
tioned in the act. Then followed a reservation to Lord 
Stourton of all-mines of lead ore, coal, and other mine¬ 
rals, under the 305 acres, and 0 acres. The commis¬ 
sioners by their award allotted the field in which. Sec. to 
John SwiJ't, and an allotment of 14 acres to the Plaintiff, 
and declared both of these to be <l freehold in the toicn - 



r. 

Boyle. 


ship of Carlton,” and each of the allotments of the 305 
acres to be in some one of the fi\e townships ; they also 
by their award, assessed the Plaintiff, and Suift, and the 
several other owmers, to the land tax for their respective 
allotments. The inhabitants of Carlton having pleaded 
guilty to ail indictment for not repairing “ a common 
u highway in the township of Carlton , not being a higli- 
“ way on any part of Jlothroell Haigh,” and a fine hav¬ 
ing been imposed ami levied upon two of the Defend¬ 
ants, Hunks and Storks, amongst others, an order was 
uftenvards duly made in a special sessions, by two jus¬ 
tices, that an assessment upon the occupiers of lands and' 
hereditaments within the township of Carlton should be 
made, and allowed* according to 13 G. 3. c. 78. and col¬ 
lected, for reimbursing the persons on whom the fine 
had been levied. In the assessment made the Plaintiff 


was 
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r. 

lfOYLL. 


\i*as charged in the sum of 64/. 13s. 8 d. in respect of his 
collieries, which he rented of Lord Stourton , being situate 
in and under Swift’s allotment; and in the sum of 
4/. l‘2s. Id. in respect of the land he occupied, which 
was Ills own allotment. Upon his refusal to pay the first 
sum, the warrant mentioned in the plea issued. 


Williams Serjt., in support of the verdict, which had 
been found for the Plaintiff on both issues, observed that 
The act had given the commissioners no power to award 
within what township the several allotments should lo- 
cully be situated, but only with what townships, and in 
what proportions each allotment should be assessed, and 
this they had omitted to do. The collieries were neither 
locally situated in Carlton , nor liable to be assessed in 
Carlton. The act had itself decided this question, by 
especially providing that no part of the 305 acres should 
be taxed or assessed to or along with any part of Lord 
Stourton s estate. 


Cockell Serjt. contra , admitted that the two issues were 
found against him, but contended that by the benefit of 
the st. 13 0.3. the Defendants might, under the general 
issue, avail themselves of the merits of their case, for they 
were legally right. The award that the allotments were 
in Carlton, must be construed as a direction by the com¬ 
missioners that the owners should bear their proportions 
of public burthens in Carlton. 

Mansfield C. J. The act directs them to say in 
what township the allotments shall be rateable. But they 
have not said in what township any of them shall be 
rateable. 


Let the Postea be delivered to the Plaintiff. 
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Hogg v. Snaith and Others. 

fJ'ROVER for two bills of exchange : upon the trial 
of this cause at the last Sittings at Guildhall y before' 
Mansfield C. J. a verdict was taken for the Plaintiff, sub¬ 
ject to the opinion of the Court upon the following case. 
The Plaintiff, by a power of attorney under seal, con¬ 
stituted English his attorney revocable, for him, ill his 
name, and to his use, to ask, claim, demand, recover, 
and receive, from the commissioners of his majesty’s 
navy, or whom else it might concern, all such salary, 
wages, &c. and all other money whatsoever, as then was 
or thereafter should be due to him for his service, or 
otherwise, in any of his majesty’s ships ; then followed a 
general power to receive all demands from all other per¬ 
sons whatsoever ; the constituent giving and thereby 
granting unto his said attorney, his substitutes and assigns, 
all his authority and lawful power in the premises for 
receiving, recovering, obtaining, compounding, and dis¬ 
charging the same, as fully and effectually as he himself 
might or could do beiug personally present; and ac¬ 
quittances, releases, or any other discharges in his name 
to make, seal, and deliver, and one attorney or more to 
substitute, and at pleasure to revoke, with the usual 
clause of general ratification. By virtue of this power 
English received from the commissioners for victualling 
his majesty’s navy, for the use and on the account of the 
Plaintiff, the two bills in question, which were made 
payable to the Plaintiff or his order. Upon each of these 
bills a clerk in the pay department of the victualling 
office had written his initials G. .S’, with the words “ let¬ 
ter of attorney filtered, William C. English , attorney,” 
to denote that the power was lodged in the victual¬ 
ling office, and that the proper officer there recognized 

English 


A power of 
attorney to re¬ 
ceive all salary 
and money, 
with all the 
principal’s au¬ 
thority to reco¬ 
ver, compound, 
and discharge, 
and to give re¬ 
leases, and ap¬ 
point substi¬ 
tutes, does not 
authorize the 
attorney to ne- 
gociato hills re¬ 
ceived in paj- 
ment. 

Nor to in¬ 
dorse them in 
his on n name. 

Nor does a 
power to tran¬ 
sact all busi¬ 
ness. 

Evidence of 
an usage at the 
navy office to 
pay hills in¬ 
dorsed by the 
attorney in his 
own name, and 
negotiated by 
him, under 
such a power, 
cannot be re¬ 
ceived to en¬ 
large the oper¬ 
ation of the 
power. 
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English as Hogg's attorney. English, without any other 
authority from the Plaintiff than this, being indebted to 
the Defendants, who were his bankers, in the sum of 
342/. applied to them to discount these bills, which he 
delivered to them, indorsed “ IV. C. English, attorney.” 
The Defendants discounted, and placed them to the 
credit of his account. Before the bills were due, the 
Plaintiff gave the Defendants notice that he had revoked 
the power of attorney made in favour of English, and that 
in case English or any other person should present to 
them both or either of the bills for discount, or security 
for money advauced, they should refuse them ; he also 
demanded possession of the bills, which the Defendants 
refused to deliver up. The Defendants offered evidence 
that it w'as a general usage and practice for attornies, 
constituted by, and acting under similar powers, to ne¬ 
gotiate bills of this description, by indorsing them in the 
like manner. The Plaintiff objected to the evidence ; but 
Mansjield C. .J. admitted it subject to the opinion of the 
Court. And it was proved, that powers of attorney 
lodged at the victualling office were not all in one and 
the same form, but that this particular power was in the 
form most commonly used for the last 18 or 19 years; 
before which time victualling bills were not made pay¬ 
able to order, but au assignment, or bill of sale, was ne¬ 
cessary fo transfer them : that the bills in question, thus 
indorsed, and thus marked by the clerk, w'ould have been 
paid at the victualling office, either to English , or any 
other person who should have produced them with the 
same indorsement, but for the notice to stop the pay¬ 
ment, which had been given by the Plaintiff'. That it 
was the practice amongst navy agents, acting under simi¬ 
lar powers of attorney, to raise money for the use of 
their principals, by indorsing similar'bills in the same 
way, and delivering them to their bankers, who had 
continually advanced money upon fhem, and had re¬ 
ceived 
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other warrant or authority than such indorsement; and 

that bills so indorsed and marked, were frequently negoci- «*. 

• 3waitHi 

ated ; it being considered, that the mark recognizing the 


appointment of the attorney, and his indorsement, ren¬ 
dered them negociable. The questions for the opinion of 
the Court, were, first, Whether upon the whole evidence, 
considering it all as admissible, English had sufficient au¬ 
thority to indorse and discount the bills for his own use ? 
and if the Court should be of opinion that he had, then, 
secondly, Whether the evidence objected to ought to 
have been received ? and if the Court should be of opi¬ 
nion that it ought not, then, thirdly, Whether, rejecting 
the evidence of usuage, and considering the case apart 
from the facts found upon such evidence, English had 
sufficient authority to indorse and discouut the bills for 
his own use ? 

Best Serjt., for the Plaintiff, contended that no autho¬ 
rity was given to English by the power of attorney to dis¬ 
count or negociate these bills; and so far as his acts ex¬ 
ceeded the scope of his authority, they were wholly void, 
and could not alter the PlaintiiTs property in the bills. 
He observed, that the power of the attorney was limited 
to receiving these bills at the navy office; and it then 
became his duty to deliver them over to the Plaintiff; for 
by the course of the navy offlbe, the delivery of the bills 
was payment of the debt due from the public to the 
Plaintiff. It would be too great a concession to allow 
that he could, even at the end of the ninety days, indorse 
them for the purpose of receiving the money on them for 
the Plaintiff’s use. [ Lawrence J. interposing, read a 
short note of the following case, as decisive of the first 
point, u flay, ExHutorv.Goldsmidt and Another, B.R . 
“ Mich . term 45 Geo. 3. This was an action brought 
u to recover the money which had been received by the 

Vol. I. B b Defendants 
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/ 

* f 


u Defendants upon a bill of exchange f payable to the 
“ Plaintiff’s testator, Major-General Patrick Duff", or 
** his order, of which bill the Defendants had obtained 
“ payment under a power of attorney granted by the 
“ testator to J. and R. Duff, and authorizing them, for 
u him and in his name, to ask, demand, and receive fiom 
“ the East India Company, or whom it should or might 
" concern, all money that might become due to him on 
" any account whatsoever, and to transact all business, 
u and upon non-payment or non delivery thereof, for 
** him and in his name to use all such lawful ways and 
* c means for the recovery thereof as he might or could 
“ do if he was personally preseut, and did the same; 
“ and on payment or delivery thereof, for him and in 
“ his name to make and give proper receipts or other 
“ discharges for the same; and one or more substitute 
" and substitutes under them to appoint, and again at 
“ pleasure to revoke, giving and thereby granting unto 
“ his said attornies and their substitute and substitutes, 
“ his full and whole power and authority in the pre- 
“ mises ; and concluding with the usual clause of ratifi- 
<f cation. Under this power J. and R. Duff received an 
“ India bill for 2920 1. 8s. 10 d., payable to the testator 
u or his order, which each of them indorsed ‘ for Ma- 
“ jor-General Patrick Duff, per procuration, James Duff, 
u Robert Duff* They discounted the bill with the De- 
“ fendants, and raised nt§ney on it. The Defendants, 
“ by their broker, received of the Jndfia Company the 
“ money due on the bill. At the trial a verdict was 
“ found for the Plaintiffs; and Erskine , for the Defend- 
" ants, having obtained a rule nisi for setting aside the 
“ verdict, and entering a nonsuit, the question for the 
** Court of King’s Bench was, whether J. and R. Duff 
u had any authority to indorse ancf discount the bill? 
** The present Attorney-General [Gibbs'] and Wilson 
" shewed Cause, and contended that the power of attor¬ 
ney 
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“ ney gave the Huffs authority to receive only, and not 
a to negociate the bill. Erskine and Gaselee , contra , re- 
“ lied on the words * to transact all business ,* as giving an 
“ authority to do more than merely to receive, anql con- 
“ tended that the indorsement was only a substitution of 
“ other persons for the attornies themselves, which the 
“ power enabled them to make. The cases of Howard 
“ v. Bail lie, 1H. Bl. 618. and Gardner v. Baillie, 6 Term 
u Rep. 5Q2. were referred to in the course of the argu- 
“ ment. 

“ The Court was of opinion that the power to trans- 
“ act business did not authorize the Duffs to indorse 
“ the bill. The most large powers must be construed 
“ with reference to the subject-matter. The words 
** * all business* must be confined to all business neces- 
“ sary for the receipt of the money. 

u Rule discharged/*] 

Best. 2. The evidence of the usage, if properly re- 
received in the principal case, does not distinguish it from 
that of Hay v. Goldsmidt. It was proved, indeed, that 
these bills, with this indorsement, would have been paid, 
except for the notice, and that navy agents are accus¬ 
tomed to raise money upon similar bills for the use of 
their principals. But here the money was not raised for 
the use of the principal, but for that of the attorney. 
But, 3. the evidence of the usage ought not to have been 
admitted at all. The practice of abuses, by what autho¬ 
rity soever it may be countenanced, cannot be received 
to enlarge the operation of a definite written instru¬ 
ment. 


1808. 

Hooo 


v. 

Snaitb. 


* 

Marshall Serjt., contrd , admitted that according to 
Comb’s case, 9 Co. 75. the attorney could regularly do 
no act unless in the name of his principal. , But it was 
proved, that these bills, indorsed in the name of the at¬ 
torney, and not in that of the principal, would have 

Bb 3 been 
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bceu paid at the victualling office, when due. And this 
usage had now bq long pievailed, that it induced bankers 
and others to advance money, to a large amount, upon 
this title. It was therefore such an universal piactice of 
a trade, as to take the case out of the general rule of 
law. It is in eveiy day's occurrence, that evidence is 
leceived of the usage of a particulai tiade to control the 
general law ; and it was clearly right to leceive such 
evidence in this instance. 


Mansfifld C. J. It certainly was pioved at the trial, 
that navy and victualling bills, indorsed under a power 
like this, and so registered, currently pass from hand to 
hand like bank notes: but I was ncvcitheless of opinion 
that parol evidence coaid not be received to vary a writ¬ 
ten instrument. But if the evidence of the usage had 
been ten times as strong, it would not have authorised 
this transaction. The bankei knew that these bills were 
not deposited with him tor the debt of the Plaintiff, but 
r that of English. This is not at all distinguishable 
from the case mentioned by^ny Biother Laurence ; Eug- 
lisk could not possibly pay his own debt to Snaith with 
this money. 

Heath J. concurred. This evidence ought not to be 
receive^ to control the legal import of a kuown instru¬ 
ment in trade and commerce. 

> 

Lawrence J. was of the same opinion. 


Chambre J. This authority is strictly confined to 
receiving the debt due to the Plaintiff from the commis¬ 
sioners of the navy. English , by receiving the bills, per¬ 
formed all that he was authorized to do. He ought af¬ 
terwards to have kept them in his possession for the Plain¬ 
tiff* However, even supposing that his power extended 

so 
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ao far, that if he had kept the hills till they were due, he 
might have gone to the treasurer of the navy, and re¬ 
ceived the money, upon indorsing the bills, still this is 
clearly a deviation from that usage. But the evidence 
of the usage ought never to have been received for the 
purpose of altering the operation of a written instru¬ 
ment. 
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r. 

Snaith. 


Let the Postea be delivered to the Plaintiff. 


Brown v. Watts. 


July 4. 


T HE Plaintiff declared on a promissory note, with the If a bill 
, r . given in du*> 

usual counts lor money, and upon an account stated, charge of a 

Upon the trial, before Mansfield C. J. at the Sittings ^nadm^ble 

after last Easter term, the Plaintiff produced the Defend- by being on an 
, e . improper 

ants note lor of. Os. 0: but it was upon a wrong stamp, the 

stamp, and therefore could not be read. The Plaintiov”^'or 1 - 

then proved a distinct admission of the original debt, S‘ nal debt. 

1 -A If a first par- 

made before the note was g^n. The Plaintiff had de- cnlar be dcli- 

livered, under a judge’s order, a particular of his demand, j^^ewder* 

which was a mere echo of the count upon the note, but an . d tl »e 

r ' tin deliver a 

contained nothing else. He afterwards, and after issue second parti- 

joined, delivered a second particular, without any order border! he” * 

of a judge, in which he re-echoed all the counts*of liis ca ”" ot s ,ve 

declaration. Best Serjt., for the Defendant, objected to an .y daim con- 

the admission of the evidence of the original debt, on two second parti- 

grounds. 1. Thai it appeared, that the Plaintiff had ac- wianot'iuclu- 

cep ted in satisfaction of his debt, a bill, the contents of ded,,ie lirst * 
r It is a great 

which were not proved; and, 2. that the Plaintiff, having contempt to 

in his first bill of particulars specified the note as his only an oSsraplr 

demand, was precluded from recovering on any other jh* ®j^ nc ' 

cause of action; for that though the second hall of parti- duration. 

culars would comprehend the original debt, yet as that 

had not been delivered under any authority of the Court, 

JB b 3 ' it 



354 


CASES in TRINITY TERM 


it did not supersede the first. Upon these objections 
Mansfield C. J.. nonsuited the Plaintiff, with liberty to 
move to enter a verdict. 

Accordingly, Manley Serjt., having on a former day 
obtained a rule nisi, 

Best Serjt. now shewed cause against it. He argued 
on the inconvenience that would arise, if Defendants, 
after having prepared their plea and their defence, to 
meet the case which the Plaintiff pointed out to them, 
were afterwards to be surprised with a new bill of parti¬ 
culars comprehending many more grounds of demand. 
On the other point, he compared this to the case of a 
written contract for building a house, or executing any 
other work, where, if an improper stamp renders the 
contract inadmissible, the contractor’s obligation cannot 
be shewn by parol. 

Manley , contra. In that case the obligation is created 
the inadmissible instrument, and therefore cannot be 
proved by other means. Ifre was a pre-existing debt; 
the written instrument was a subsequent transaction. 
In a recent case, Stewart v. Mason, B. R., tried before 
Lord Ellcnborough C. J., at the Sittings at Westminster , 

1 June 1808, the declaration consisted of the usual 
counts for money. A bill which had been given in pay¬ 
ment, was produced, for the purpose of shewing, that 
it was on an insufficient stamp, in order that the original 
debt might be setup. As to the othe^point, if the se-^ 
cond particular was sufficiently circumstantial in stating 
the nature of the cause of action, since the Defendant, 
by not objecting when he received it, had admitted its 
validity, the Court would not now reject it. The second 
particular mentioned ah account stated, by which the 
Defen4pnt’s attention Would be directed to answer the 
evidence of the admission. 




The 
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The Court agreed that it was competent to give parole 
evidence of the original debt. If the Plaintiff had made 
it his principal case at trial to prove tlie original debt, 
and had left the Defendant to set up the note as his de¬ 
fence, the note, being inadmissible, would have befen no 
answer to the case ; and it must be immaterial, in which 
shape the case was first brought forward. But they se¬ 
verely animadverted on the too frequent practice of di- 
liyering particulars which were so general, as to convey 
no further information to the parties than they could gain 
from the declaration itself, and termed it a contempt of 
the orders of the Court, and a means of burthening the 
parties with an increase of costs; and considering that 
the Defendant was not bound by the second parti¬ 
cular to prepare his defence against any demand which 
was shut out by the first, they 

Discharged the rule. 


1808* 

Brown 


r. 

Watts. 


Carew, Vouchee. 


July 


£HEPHERD Serjt. moved to amend a common re¬ 
covery, suffered of certain manors in Devon, by in¬ 
serting certain messuages. The recovery was .suffered 
with an intenttion to pass all the estates of inheritance of 
Mr. Carew in the county of Devon. The deed to make 
"the tenant to the precipe had the words “ all other the mes- 
“ suages, lands, tenements, and hereditaments, whereof 

“ or whereto the said-- Carew was entitled to any 

“ estate Of freehold of inheritance in the county of De¬ 
von.** Certain messuages were originally parcel of the 
manors in that deed and in the recovery named, but by a 
private act of parliament, passed % 1751, for a the pur¬ 
pose of a settlement, they were separated from the ma¬ 
ll b 4 nors, 


Iu a recovery 

suffered of ma> 
nora, the Court 
permitted an 
amendment by 
the insertion of 
messuages ori¬ 
ginally parcel 
of the manor, 
but severed by 
a settlement, 
and omitted to 
be named in 
the recovery - t 
the vouchee , 
being tenant in 
tail, still alive, 
and the mes¬ 
suages intend¬ 
ed to pass. 
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CARbW, 

Vouchee. 


nors, and will not now pass as parcel, although Mr. 
Carew is entitled to them. 

The Court inquired whether his affidavit stated that 
Mr. tlarew was still alive, and that he was seised in fee- 
tail of the messuages in question, and that these premises 
were intended to pass by the recovery j and upon being 
satisfied as to these points, permitted the amendment. 


July 4. 


Doe, on Demise of Johnston, v. Phillips. 


No memorial 
is necessary to 
be enrolled of 
an annuity 
granted in con¬ 
sideration of 
the grantee re¬ 
signing her 
trade and 
leasehold pre¬ 
mises to the 
grantor. 

Though part 
of the consider¬ 
ation was 
book-debts, 
and stock in 
trade. 


PJ^HIS was an ejectment, brought to recover possession 
of two messuages in Middlesex. Upon the trial be¬ 
fore Mansfield C. J. at the Sittings after last Hilary term, 
it appeared that the lessor of the Plaintiff, being possessed 
of the premises for the unexpired residue of a term of 
32 years, assigned to her son, by deed, her trade of a 
smith, and stock, and the book-debts amounting to 
3801. specified in a schedule, and these premises, subject 
to the payment of an annuity of 31/. 4s. per ann . to her¬ 
self for life; upon^the non-payment of which she now 
sought to re-enter. No memorial of this deed had been 
enrolled^ according to the directions of 17 G. 3. c. 26. 
A verdict was found for the Plaintiff, with liberty for 
the Defendant to move to enter a nonsuit, upon the 
ground that a memorial was necessary. 


Accordingly Vaughan Serjt. having, on a former day^ 
obtained a rule nisi , was now called upon by |he Court 
to support his rule, r He endeavoured to distinguish this 
from the cases of Crespigny v. Wittenoom, 4 Tern Hep . 
790. and Hutton v. Hheis, 5 Term Rep. 639. This deed 
purports to be made in consideration of natural love and 

affection j 
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affection ; but it is not made in consideration of natural 
love and affection only, nor is it a mere assignment of a 
business ; but it is also an assignment of a sum of money, 
the book-debts. That then is a pecuniary consideration, 
which was not an ingredient in either of the other cases. 

If it is necessary that an annuity, in order to come with- 
in that act, must be granted in consideration of money 
only, it would in all cases be easy to evade it, by min¬ 
gling some business, or other matter, with the considera¬ 
tion. This case is not distinguishable from that of Cros¬ 
by v. Arkwright, 2 Term Rep. 603., where the considera” 
tion was a debt of 460/ ., 20/. in money, the stock and 
effects on a farm, and the possession of the farm. 

Mansfield C. J. To bring an annuity within the 
act, the consideration must be money only; but the act 
would embrace a case of fraudulent evasidn. 

Cham n uk J. In the case of Crossley v. Arkwright the 
consideration wholly consisted?of money and goods; and 
goods most strongly belong to the class of annuities that 
requires registration. This is quitb a different kind of 
transaction. 

Rule discharged. 



Bannister v. Fisher. 


July 6. 


J^fJLLIAMS Serjt. had, on a former day, upon 
tfee authority of Clarke v. Othery, 1 Sir. 6 4. ob¬ 
tained'a rule nisi that the posted in this case might be 


If one count 
state an assault 
on a man, and 
an assault oil 
the horse 


amended, by substituting 5s. costs, instead of 40s. costs, which he is 

• 7 riding, and the 

1 jury give a ver¬ 

dict with general damages under 40s. the Plaintiff shall have no more coats than 
damages. 


and 
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V. 

Firmer. 


and that the prothonotary might review his taxation of 
increased costs. This action was tried at the last Exeter 

0 

Assizes, before Thompson B. The first count of the de¬ 
claration charged, that the Defendant assaulted the Plain¬ 
tiff, and with a certain stick struck him many blows, 
whereby he became sick, &c., and then and there with 
the said stick struck a certain horse, on which the Plain¬ 
tiff was riding, many blows, whereby the horse was gieatly 
injured. There was evidence that several heavy blows 
were given to the horse. The jury found a general ver- 
cict for the Plaintiff, with 5s. damages. The Judge did 
not certify under the statute of Eliz. The associate in¬ 
dorsed the postea for 40s. costs, upon which the protho¬ 
notary had taxed for the Plaintiff his full costs of the 
action. 


Lens Serjt. now shewed cause. lie urged that this 
was a distinct independent assault on the horse; foi the 
horse was beaten after the man had been pulled to the 
ground, as would appear by the Judge’s repoit, if re- 
fered to. 

b 

The Court refused permission to the Plaintiff to apply 
for the Judge’s report, and held that they could look 
only at the declaration ; upon which it did not appear 
that there was a distinct assault upon the horse ; the as¬ 
sault there laid, was an assault of the man riding upon 
the horse, andan assault of the horse. The Defendant 
could not assault the horse while the man was on it, with¬ 
out assaulting the man. It therefore must be taken that 
the whole, being included in one count, was only one 
transaction. The jury ought to have distinguished by 
their verdict whether the assault were committed on the 
man or on the horse. ' 


Rule absolute. 
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Snowdon v. Davis. 

* 

HIS was an action for money had and received, &c. 
Upon the trial at the last Reading Spring Assizes, 
before Chambre J. it appeared, that on the 12th of Febru¬ 
ary 1806 a writ of distringas had issued out of the Court 
of Exchequer, directed to the Sheriff of Berks, requir¬ 
ing him to distrain the inhabitants of the Borough of 
New Windsor by their lands and chattels, and to an¬ 
swer the issues of such lands, so that they should ap¬ 
pear to render an account as in the annexed schedule 
mentioned. The schedule referred to was in substance, 
“ Upon the inhabitants of the borough of New Windsor f 
for the deficiency of George Dixon and John Snow, col¬ 
lectors in the said borough, the several sums of 7/. 8$. 2d. 
and 74/. 2 s. ” By virtue of this writ, the sheriff issued a 
warrant to the Defendant, commanding him to distrain 
the inhabitants of New Windsor for the insufficiency of 
Dixon and Snow, the sums of 7/. 6s. 2 d. and 74 1. 2s. 
The Defendant, under colour of tfle warrant, demanded 
of the Plaintiff, who was an inhabitant of the borough of 
Next) Windsor, the two several sums of 7l. 8s. 2d. and 
74/. 2s.: the Plaintiff at first refused to pay the money, 
but upon a subsequent demand made; he pajd it, upon 
which the Defendant gave him a receipt for so much 
money by him distrained under his majesty’s writ for 
that purpose issued against the inhabitants of New Wind¬ 
sor. On the 12th of February 1806 another writ of dis¬ 
tringas issued to the Sheriff of Berks, commanding him 
to distrain the several persons, collectors, in the schedule 
thereto annexed named, by all their lands and chattels, 
and to answer the issues of suchflands, so that they should 
appear to render an account as in the said schedule men¬ 
tioned. The schedule was, “ Upon the borough of New 

“ Windsor, 


July e. 

Tlie action 
for money had 
and received 
lies to recover 
back money 
which has been 
obtained 
through com¬ 
pulsion, under 
cotonr of pro* 
cess, by an ex¬ 
cess of autho¬ 
rity, although 
it has been 
paid over. 

To make it a 
defence to an 
agent that he 
has paid over 
the money, it 
is necessary 
that the money 
should have 
been paid to 
the agent ex¬ 
pressly for the 
use of the per 
son to whom 
he has so paid 
it over. 

A sheriff 
issued a war¬ 
rant on mesne 
process to dis¬ 
train the goods 
of A .; the 
bailiff levied 
the debt upon 
the goods of 
B.-, and paid 
it over. Held 
that money 
had and re¬ 
ceived w ill lie 
against the 
bailiff. 
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“ Windsor , G. Dixon and J. Snow collectors, the sum of 
“ 132/. 14s. 7 d” .Upon this writ the sheriff issued his 
warrant to the Defendant, to distrain upon Snow and 
Dixon , the collectors there, the sum of 132/. 14s. 7 d., 
upon which warrant the Defendant demanded of the 
Plaintiff that sum, and also the sum of»6/. 12s. 5d. for 
issues. The Plaintiff at first refused to pay him, but the 
Defendant took possession of his goods; upon which the 
Plaintiff paid him both sums, and the Defendant gave 
him a receipt for the money, as received tinder his ma¬ 
jesty's writ of distringas for arrears of taxes, and one shil¬ 
ling in the pound issues, viz. distringas 1321. 14s. 7 d. t 
issues 6/. 12s. 5d. The Defendant proved, that before 
the time of bringing this action, the sums levied by co¬ 
lour of the first writ had been paid over by himself to 
the sheriff, and by the sheriff into the exchequer, and 
that the sheriff had received his quietus. He also proved 
that the sums levied under colour of the last writ had 
been paid over by himself to the under-sheriff before the 
action brought. Chambre J. directed the jury, that the 
Plaintiff was entitled to recover the sums he had so paid, 
deducting the issues uf|>on the sums mentioned in the first 
writ, which issues the Defendant was, by the practice 
of the Court of* Exchequer, authorized to levy. The 
jury found a verdict for the Plaintiff for 216/. 13s. 10*/., 
being the amount of the several sums of money so paid 
by the Plaintiff, deducting thereout 4/. lx. 6d. for the 
issues of Is. in the pound on the amount received under 
first writ. 


Williams Serjt. had in the last term obtained a ru^nzsi 
that the verdict might be set aside, and a nonsuit en¬ 
tered, upon the ground that as thq money had been paid 
over by the bailiff to his principal, the action for money 
had and received could not be supported against the 
bailiff. * 


Shepherd 
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Shepherd £erjt., on a former day in this term, shewed 
Cause against this rule. This is not tlje case of an agent 
actually authorized, for the bailiff has wholly deserted 
the line of his authority. Upon the first writ the sheriff 
had given him an authority to receive only the issues of 
Is. in the pound on the lands, and the bailiff levies the 
whole amount of 81/. Upon the second writ the sheriff 
commands the Defendant to distrain upon the collectors, 
and he levies the debt upon the goods of the inhabitants. 
If the bailiff, who being authorized to seize the goods of 
A., takes the goods of Ji., ceases to be liable because he 
has paid over the proceeds to his principal, the Plaintiff 
would be without remedy; for no action could lie in this 
case against the sheriff. Drake v. St/kes, 7 Term Rep. 
113. where it was held that to make the principal liable, 
it was necessary to prove a warrant from the sheriff to 
the bailiff, authorizing the act complained of. [Law¬ 
rence J. interposing, observed that it had been otherwise 
determined in the case of Saundcrson v. Baker , 3 IVils. 
309.; where it w r as held, that if a sheriff make a war¬ 
rant to his bailiff to take the goods of A ., and he take 
the goods of B., an action w'ell Ijes against the sheriff.] 
He would be deprived of this remedy on another ac¬ 
count ; for the sheriff having paid oveAhe money into 
the exchequer, the sheriff also must be regarded as an 
agent, and could not be sued for money had and received. 
This is a compulsory payment. But neither in the case 
of Sadler v. Evans, 4 Burr. 1Q8G., nor in that of Pond v. 
U nderzeood, 2 Ld. Rat/. 1210., nor in that of Greenway 
v. Third, 4 Term Rep. 553., was the payment made 
through any compulsion. Lord Mansfield C. J., in the 
first of those cases, cautiously kept clear of all payments 
to third persons, except those which are made to known 
agents, in which case, the action, he said, ought to be 
brought against the principal, unless in special cases, (as # 
under notice, or mala fide .) Pei haps this might be con¬ 
sidered 


1808. 


Snowdon 


r. 

Davis. 
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sidered as a case of the last class; it was true that the 
officer had paid over to the sheriff; but the sheriff did 
not know under what circumstances the officer had re¬ 
ceived it, nor whether the Plaintiff had paid it volun¬ 
tarily, or otherwise. And the Plaintiff had not led the 
bailiff into any error by voluntarily paying it, but he re¬ 
sisted the demand until compelled to pay. 

Williams, in support of his rule, admitted that the 
Defendant received all the money in the first instance 
without any authority; but as he had paid over both 
sums to his principal, the sheriff, by receiving the mo¬ 
ney, had recognized him as his agent for that purpose; 
and where an agent has paid over the money to his prin¬ 
cipal, it is clear, according to all the cases, that this 
action cannot be maintained against the agent, but must 
be brought against the principal. He denied the dis¬ 
tinction which Shepherd had drawn between voluntary 
and compulsory payments: Lord Mansfield in Sadler v. 
Evans, had made no such distinction. The case of 
Greenway v. Hurd precisely coincided in circumstances 
with this. In both, the Plaintiff had at first refused to 
pay, and had afterwards paid under the terrors of a 
penalty. 

Cur. adv. vult. 

Mansfield C. J. on this day delivered the judgment 
of the Court. 

The facts of the case are short and few. A writ of 
distringas issued out of the exchequer to the sheriff of 
Berks , to levy issues on the inhabitants of New Windsor « 
The sheriff made his warrant, following the words of 
the distringas, and authorizing the Defendant, his bailiff, 
to levy these issues. The distringas did not order the 
^sheriff, nor did the sheriff order his bailiff, to levy the 
"greater sums of 7/. 8s. %d. and 74/. 2s. The bailiff 

threatens 
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threatens Snowden to distrain his goods for these two 
sums. For a part of them, namely, for the issues, he 
had, for the residue, he had not, a right to distrain. 
The Plaintiff, under the terror of a distress, pays both 
these sums: The bailiff pays the money ovef to the 
sheriff, and the sheriff to the exchequer, and it is ob¬ 
jected, that as it has been paid over, the action for mo¬ 
ney had and received does not lie against the bailiff; and 
this is compared to the case of an agent, and the autho¬ 
rities are cited, of Sadler v. Evans, Campbell v. Halt, 
1 Cozcp. 204., Jiuller v. Harrison , 2 Cowp. 565., and se¬ 
veral others. In the case* of Sadler v. Evans , the money 
was paid to the agent, of Lady Windsor for Lady Wind¬ 
sors use: in that of Buller v. Harrison, the money was 
paid to the broker, expressly for the benefit of the assured. 
In Pond v. Underwood, the money was paid for the use 
of the administrator. Can it in this case be said with 
any propriety, that the money was paid to the bailiff for 
the purpose of paying it to the sheriff, or to the intent 
that the sheriff might pay it into the exchequer? The 
Plaintiff pays it under the terror of process, to redeem 
his goods, not with an intent that it should be delivered 
over to any one in particular. To make the argument 
the more curious, if it had happened fhat the Plaintiff 
had looked 'at the warrant, he could not have paid the 
money with a view that it should be paid over to the 
sheriff; for he would there have seen an authority to levy 
4/. Is. 6d. only. lie clearly then paid the money under 
the terror of a distress. With respect to the other writ, 
the circumstances are the same. Under the like terrors 
of a distress, he pays the second sum. The warrant 
was, to levy upon the goods of the collectors, not upon 
those of the inhabitants of New Windsor . The Plaintiff 
pays that sum sftso to the bailiff, the bailiff having no au¬ 
thority whatsoever to receive it. The action for money 

* had 
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c. 

Da vis. 


had and received very well lies under the circumstances 
of this case, which in no respect resembles the cases 
cited, and the rule for a nonsuit must therefore be 

Discharged. 


July C, 


Crosby v. Percy. 


^e^ou8 PO diu a,^, ^^SSUMPSIT for not completing a purchase of the 

gent inquiry lease and fixtures of a public house. Upon the 

aion'an attest- trial before Mansfield C. J. at Guildhall , at the Sittings 

not tobefoiiud a ^ ter last Hilary term, the Plaintiff, being required to 

evidence of his establish his title to the lease bargained for, duly proved 
hand-writing is , ....... , 

admissible to the execution of the original lease, and two mesne assign- 

testation 6 at " ments. Two intermediate assignments were attested by 

If on inquiry George Barnett: the possession of the premises had ac- 
for an attesting . , . . , , . . 

companied the lease and the several assignments, from 


witness, it ap¬ 
pears that he 
has absconded 
to avoid his 
creditors, the 
secondary evi¬ 
dence is admis¬ 
sible. 

Semb. that 
circumstances 
corroborative 
of the genuine¬ 
ness of the 
transaction, 
may render a 
slighter search 
sufficient, than 
would be re¬ 
quired under 
circumstances 
of suspicion. 

Evidence 
that the attest¬ 
ing witness to 
an intermedi- 

ate assignment of a lease had absconded from his creditors, was held sufficient to let in 
proof of his hand writing, the possession having accompanied the subsequent assign¬ 
ment, and no slur being cast ou the title. 


the commencement of the term to the time of the trial. 
The Plaintiff’s attorney swore he had made inquiry for 
George Barnett at his usual place of abode, and could 
not find him, but that he had been informed, as well 
there, as by his father, m answer to his inquiry for the 
son, that he had absconded to avoid his creditors, and 
was not to be found. Upon this evidence Mansfield C. J- 
permitted the hand-writing of the witness to be proved, 
and a verdict was found for the Plaintiff. 

Best Serjt. had in the last term obtained a rule nisi for 
setting aside the verdict and entering a nonsuit, on the 
ground that the absence of the witness had not been suf¬ 


ficiently 
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iiciently accounted for, to render this secondary evidence 
admissible. 

Shepherd Serjt., on a former day in this term shewed 
cause against this rule. He observed that in the case of 
Cunliffev. Sefton, 2 East, 183.slighter evidence of search 
for the attesting witness had been held sufficient. He 
also relied on this, that in the present case no suspicious 
circumstances existed. Such would induce the Court to 
insist more strictly on all possible search being made for a 
witness. 

• 

Best, contrd. This evidence would have been sufficient 
to support an application to postpone the trial, but was 
not sufficient to let in the secondary evidence. A sub¬ 
scribing witness can never be dispensed with, unless it 
clearly appears that is impossible he can be had. The 
cases of Homes v. Trompowsky , 7 Term Hep. 26G. and 
Prince v. Blackburn , 2 East, 250. prove, that the old rule 
is not at all relaxed; and the case of Cunlijfe v. Sefton is 
distinguishable from this ; for there the Court seemed to 
think that there was no probability that the attesting wit¬ 
ness could be found by any continuance of the search. 
Here the Plaintiff knew the witness, and his usual abode. 
His absence was only temporary. His embarrassments 
might not continue for ever: he might retrieve .his cir¬ 
cumstances and pay his debts, or he might compound 
with his creditors, or be discharged under an insolvent 
act. 


1803. 


Crosby 

t. 

Peucy. 


Cur. adv . -cult, 

Mansfield C. J. on this day delivered the opinion 
of the Court. 

After adverting to the facts of the case*—Upon the 
authority of late cases it seems that there was sufficient 
room to receive this evidence. It is very difficult to lay 

Vol. I. Cc dowu 
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down as a general rule what shall be deemed a sufficient 
inquiry for an attesting witness, before proof of his 
hand-writing shall be let in. But in this case the proof 
of the assignment was mere matter of form ; the assign¬ 
ment was little better than waste paper; for the Plaintiff 
was in possession of the premises, and no slur w as thrown 
oil his title at the trial. From the nature of the business, 
it was very improbable that the attesting witness, if he 
had been produced, would have known any thing of the 
transaction. But the Defendant puts it (a) on the Plain¬ 
tiff to prove his legal title, and he seeks about to find the 
attesting witnesses. It does not well occur to me what 
more lie could do, unless to advertise publicly for the 
man; and if he had done that, the question might be 
raised, what was a sufficient advertisement. The wit¬ 
ness probably evaded all eyes, and perhaps had changed 
bis name. In all cases it must appear to the Court that 
there was a fair, serious, and diligent inquiry, and no 
evasion, or attempt to keep the witness out of the way. 
And upon that ground the evidence in this case was 
properly admitted. The law has been much relaxed in 
this particular within the period of my practice. The 
increased commerce of the country, and the number of 
the persons who every year go out of it, first rendered 
it necessary to admit secondary evidence in the case of 
witnesses being abroad: the dispensation was next ex¬ 
tended to the case of witnesses who were not to be 
found ; and according to the last decision of Cuttliffc v. 
Sefto », the present case comes within the rule. The 
balance of convenience is in favour of this extension; 


(a) At the trial the Defendant Mansfield C. J. thought the 
contended that the proof of the last case noth) point. He held that 
assignment, alone was sufficient to the Plaintiff must prove his title 
establish his title, and cited the case through all the mesne assign* 
of Nash V. Turner, l Esp, 216 . ment. 


more 
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more inconvenience results from excluding the secondary* 
evidence than from admitting H. While the Plaintiff, 
for instance, was waiting for the re-appearance of this 
persou, all his other witnesses might die. 

Rule discharged. 


1808. 


Crosby 

v. 

Percy; 


Doe, on the Demise of Henry Leicester Esq. 
and Ann his Wife, and Others, v. Biggs. 

rpms was an ejectment, tried before Mansfield C. J. 

at Westminster , at the first Sittings in this term. The 
title of the lessor of the Plaintiff arose under a devise 
of the premises to Moore and Skinner and their execu¬ 
tors, iu trust after the decease of the testator’s wife, to 
pay unto, or else permit his niece Ami Cole to receive the 
rents during her life. Ann Cole y after the devise, mar¬ 
ried Mr. Leicester, and separated from him during the 
lifetime of the testator’s widow : no deed of settlement 
made upon the separation was produced, but a witness 
proved that he had received the rents of the premises for 
Mrs. Leicester, and paid them over to her ; he had never 
received them for Mr. Leicester: three receipts were 
produced, iu which the same witness acknowledged his 
having received the rents for the use of Mrs. Leicester. 
Shepherd Serjt., for the Defendant, contended, that*there 
was sufficient ground to presume that Mrs. Leicester had 
accepted the rent by the authority of her husband, and 
that a tenancy under him being therefore proved, it must 
be shewn that he had given the Defendant notice to quit, 
of which no evidence was offered. Mansfield C. J. re¬ 
served the point, and subject thereto a verdict was found 
for the Plaintiff. 


July 6. 


Where a feme 
covert lias for 
many years 
been separated 
from her hus¬ 
band, and dur¬ 
ing that time 
has received 
for her sepa¬ 
rate use the 
rents of her 
own property, 
which accrued 
to her by de¬ 
vise after the 
separation, she 
shall be pre¬ 
sumed to re¬ 
ceive the rents 
and acknow¬ 
ledge the te¬ 
nancy, by her 
husband’s au¬ 
thority. 


Accordingly, Shepherd, having on a former day ob¬ 
tained a rule nisi to enter a nonsuit, 

Cc2 


Manley 
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Manley Serjt. shewed cause, upon the authority of 
Tracy v. Dutton , Palm. 0.06. S. C. Cro. Jac. 617, where 
it was resolved, that if a tenant, even not having notice 
of the coverture, pay to the wife after marriage the rents 
reserved upon a lease made by the wife while sole, he 
shall pay them again to the husband. 


Mansfield C. J. There could be no doubt but that 
in this case the husband had given his wife a general au¬ 
thority to demise the premises, and receive the rents, 
lie never himself received them; she had separated from 
him many years. Certainly, if the Plaintiff had insisted 
on it at the trial, I should have been obliged to leave it to 
the consideration of the jury, whether the husband had 
given such an authority, but they could not have hesi¬ 
tated a moment to presume it. Every one who heard 
the evidence plainly understood it so. 

Rule absolute for a nonsuit. 


END OF TRINITY TERM. 
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IN THE 

Court of COMMON PLEAS, 


AND 

EXCHEQUER-CHAMBER, 


IN 

Micliaclmas Term, 

lathe Forty-ninth Year of the Reign of George III. 


Saunders v. Wright. 


Nor. 7. 


an 


&HEPI1 ERD Serjt. had in Easter term last obtained Where i 

on the behalf of the assignees of the Defendant, a red Hpon S iamd l " 

bankrupt, who in 180G had granted to the Plaintiff an * x l’ r .T sseri , trt 

annuity of 300/. a-year, secured upon freehold houses greater annual 

in Aldgate, supposed to be of equal or greater annual the Court will 

value, a rule nisi, to set aside, for want of a memorial, the tnt'eriorUy^ 

the warrant of attorney which had been given as a col- ° 4 ' value of 
i i • tt ii. the land, a war- 

lateral security. He moved this upon an affidavit which rantofattor- 

stated, that the deponent had in 1803 sold to the De- JiuMt'S ” * 


, de¬ 


fendant the premises, which were freehold, for 2500/.. r,l,| ‘y» |or the 

1 # _ 7 want of a me- 

and that 50/. had not been since expended in improving niorial, they 

r * I o „ ,n direct aI1 

issue, to try 

whether the land be of less annual value, and will not try that matter upon affidavits. 
Especially if there be couhicting evidence of the value of the lands.' 

C c 3 the 
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the property. Three surveyors also made affidavits, assert¬ 
ing that the auqual value of the premises did not exceed 
230/. The deed of grant recited that since the purchase 
for 2500 /. considerable sums had been expended in im¬ 
proving the premises. 


Lens , Vaughan , and 1Pell, Serjts., in Trinity term last 
shewed cause against this rule, upon an affidavit that the 
application to the Plaintiff* to purchase the annuity, had 
originated with the Defendant, who spontaneously repre¬ 
sented the premises to be of.the yearly value of 400/. at 
least, and that being required to give some proof of their 
value, he produced the certificate of a surveyor named 
Burton, tl that the premises would readily let for 330/., 
“ and that he saw no objection to asking 400/. for them/* 
and upon this document the Plaintiff agreed for the pur¬ 
chase of the annuity, and considering a memorial as un¬ 
necessary, omitted to enrol any. Burton and another 
surveyor also made affidavits, in which they estimated 
the annual value of the premises at 320/. and 330/. 
The counsel for the Plaintiff contended that as the De¬ 
fendant had himself voluntarily applied for the purchase 
of the annuity, and had represented the premises to be of 
superior value, he could not now be permitted to take 
advantage of his own deception, if he had practised any, 
and to. defeat his grant because the premises were less 
valuable than he had represented ; and the assignees could 
not stand in ,a better situation than the bankrupt himself. 
But where there was conflicting evidence of the value, 
and no intention of fraud or evasion appeared on the part 
of the grantee, who probably did not dare to enrol a me¬ 
morial, because he might well think it would be an ad¬ 
mission that this was a personal annuity, which it was never 
intended to be : in such a case, the Court would not de¬ 
cide the question upon affidavits, but would direct an 
issue to try the value. 


Shepherd 
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Shepherd , Williams, and Best, Serjts. contra, insisted 
on the stnalluess of the price for which the premis'es 
were sold in 1803, as a proof that they could not be 
worth 300/. a-year in 1806. Perhaps the Court would 
not interfere on account of a minute difference in the 
opinion of the surveyors, but the premises had been esti¬ 
mated at 70/. per annum more than they were worth; 
the balance of testimony was, they said, strongly against 
the sufficiency of the premises. 



e. 

Wiiimii. 


The Court directed an issue, in which the grantee of 
the annuity should be Plaintiff, upon the question whe¬ 
ther the premises at the time of granting the annuity 
were of equal or greater annual value than 300/. a-year ; 
the rule in the mean time to be enlarged until the next 
term, with a stay of proceedings. 


The Plaintiff in the issue, upon the trial, at the Sit¬ 
tings after Trinity term last, at (luildhall, before Mans¬ 
field C. J. obtained a verdict establishing the sufficiency 
of the premises, upon which the Court, on this day, 

Discharged the rule. 


C c 4 
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1803. 


Nov. 3. 


Cook v. Tower. 
Cheek v. Tower. 


An annuity Ik/fANJuTZY Serit. had in the last term obtained rules 
was granted in IWm J 

consideration nisi that the judgments signed ill these cases 

inresecured under warrants of attorney might he set aside, and 
by bond. The t j Je d ee( j s ant j securities given by the Defendant 
sal to deliver to secure two several annuities of (i 5/. and 26/. might 
neither makes be delivered up to be cancelled, or that Cook, the grantee 
tion^to'lic Cra ~ ^ ar g er annuity, might deliver up to be cancelled a 

falsely describ- jbint bond of the Defendant and the Plaintiff' Check, 
Nor is such a which had been given to him, conditioned for the pay> 
tho ment of 500/. and interest. The circumstances of the 


ofpart^of the ment of 500/. and interest. The circumstances of the 

consideration, tiansaction were these: the Defendant being desirous 
as to vacate . ... 

the annuity. instantly to raise money upon annuity, the Plaintiff* 

was sranTedm Cheek found a client, Cook, who advanced 500/., as the 

of^blu accept- P r * ce °f au annuity of 05/. : and until the annuity deeds 

ed, which was could be prepared, he accepted as a security the joint 

by'thc acecpt- bond of the Defendant and the Plaintiff* Check, to he 

the^d rawer ^ cancelled when the annuity deeds were executed, and 

on notice ; their warrant of attorney to confess a judgment. To 
held that this , i • , i r i i 

was not such a indemnify Cheek against which, the Defendant executed a 

ofTlitTbill^asto counter bond and warrant of attorney to confessjudg- 

vacate the an- men t for, 1000/. The Plaintiff Check afterwards gave 
nuity. _ ° 

Though the the Defendant a bill drawn by himself on, and accepted 
ed for^tlmac- by, his agent Bozcsfield for 199 /., as the consideration 
oftle'^di- ati * n f° r an aniiuit y H was suggested, and not denied^ 


53“ f° r an annuity of 26/. It was suggested, and not denied^ 

who undertook that this was an accommodation bill, and the drawer 
to furnish as- . . , . , , , _ , . .. 

sets for pay- having omitted to provide funds for payment, it was dis- 

lected uTdo^ h° noure d, but be paid the bill upon notice, and within 

so. four days after it first became due. A deed was prepared 

It is discre- * 

tionarywith and executed, in which the Defendant granted Look a 
the Court whe¬ 
ther they will 

give relief under the 4th section of 17 Geo. 3. c. 26. 

redeem 
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redeemable life annuity of Go/. Cook objected to receive 
this deed, declaring that he had never agreed for the pur¬ 
chase of a redeemable annuity, and required that the 
deed should be altered, and the annuity made absolute 
for at least 7 years : upon the Defendant’s refusal,* Cook 
informed him that he should still hold him and the Plain¬ 
tiff Cheek liable on the bond, which lie refused to deliver 
up; however, he afterwards made the arrears of the an¬ 
nuity the consideration for a further annuity granted by 
the Defendant. In the same deed was contained the 
grant of an annuity of 261. to Nicholas Closely Cheek , to 
whom the sum of 199/. belonged; aud the two annuities 
were included in the same memorial. The Defendant 
gave his bond, and a warrant of attorney in 1000/., to 
the Plaintiff Cook , and the lihe security in 400/. to the 
Plaintiff Cheek, who had become surety with the De¬ 
fendant, for the payment of the annuity of 261. to Ni- 
e ho fas Mosely Cheek . The bond and memorial given to 
Cook recited the former bond for 500/., and that the mo¬ 
ney was still due and owing, and that this debt was the 
consideration for the annuity of 6ol. 


1808. 


Chkek 


r. 

Tower. 


Manley objected, l.Tliat inasmuch as the bond given 
to Conk was not delivered up to the Plaintiff at the time 
of executing the deeds, the consideration agreed on for the 
annuity of Go/. had not been given. 2. That as the bill 
for 199/- was not paid when due, the Court wore bound 
to vacate the annuity of 261. 

Faughan Serjt. now shewed cause against this rule. 
The detention of the bond is no ground for setting aside 
the first annuity : nor does it vitiate the memorial. If C 00 & 
acted improperly in retaining it, the Defendant might 
have brought trover. As to the 2d annuity, the act 
ought to receive* a liberal construction, and although the 
bill was not paid on the day when it became due, yet it 
is not shewn that the omission happened with tfie privity 

and 
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1808. 


Check 

r. 

Tower. 


and consent of the grantee Nicholas Cheek , whose money 
was the consideration for the annuity, and against whom 
this application is made to set it aside: the Defendant 
in his affidavit admits that the Plaintiff Cheek paid the 
bill upon the first intimation of its dishonour, with an 
apology for his neglect. The bill too was accepted by 
Bozvsfield, so that there subsisted the obligation of ano¬ 
ther person for the payment. If a note of the Bank of 
England had been the consideration given, and the Bank 
had refused to pay it upon a groundless suspicion of for¬ 
gery, that would not have been sufficient to vacate the 
annuity. No application was made to the grantee in 
consequence of the non-payment. The act must receive 
a liberal construction. 


Shepherd and Manley, Serjts., in support of the rule. 
The act must be construed strictly, for the benefit of the 
grantors of annuities. The intention of the st. 17 G. 3. 
c. 36. s. 4. was, to provide that grantors should have no 
trouble iu receiving the consideration money. And 
where a bill is dishonoured through the neglect of 
the drawer to furnish funds for payment, it fails to 
be paid with his privity and consent. The Plaintiff 
Cheek clearly was the person advancing the money, 
and if the memorial had described Nicholas Cheek as the 
person who advanced the money, it would have been 
bad, for it has been repeatedly decided, that the very 
hand that pays it, must be named. Upon the construc¬ 
tion contended for, tire annuity would stand good, even 
if the grantee’s agent, without his knowledge, had pre¬ 
vented the bill from ever being paid at all. This 4th 
clause is even stricter than either of the others: it is not 
to be construed as giving the Court a discretionary power 
to interfere, but is imperative that they shall set aside the 
deeds, the stat. 8 & 9 W. 3. c. 11. s. 8. for suggesting 
breaches in actions on bonds, has at length received a 

similar 
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similar construction, though it was long held that Plain¬ 
tiffs had a discretion. if it is not required that the 
bill shall be paid at the day, the Court can fix: no subse¬ 
quent period at which it shall be paid ; the act has not 
said that if the bill is ultimately paid, the annuity shall 
stand. As to the greater annuity, since the defect last 
mentioned is declared to avoid the deed , and both an¬ 
nuities are granted by the same deed, both must fall to¬ 
gether. But if not, the bond, which was at least a part 
of the consideration, never was received by the Defend* 
ant; and therefore either the consideration is falsely de¬ 
scribed, or a part of it has been kept back. 


1808. 

Cheek 


r. 

Tower. 


Mansfi eld C. J. This is an application to the Court 
to set aside the assurances given to secure an annuity, 
founded on the act 17 Geo. 3. c. 26., which gives the 
Court this new and especial authority to set aside such 
securities. The act has been very liberally construed on 
the one side. But we ought to put upon it neither too 
rigid, nor too liberal, but a rational construction. It 
would be a desperate measure to cancel the deed, and 
put an end to the securities upon which two annuities 
depeud, because one of them was bad, though the other 
was good. One evil designed to be remedied by the 
act, was, that grantors, for the sake of obtaining imme¬ 
diately some part of the money, would accept a large 
part of the price in bad bills, draun by one insolvent 
person upon another insolvent, or by one dishonest man 
upon another equally dishonest. The 4th section of the 
act gives relief, if any of the bills, with the privity and 
consent of the person drawing them, shall not be paid 
when due, or shall be cancelled without being paid, or 
if the consideration, o'r any part of it, is paid in goods, 
or if any part bf the consideration is retained under pre¬ 
tence of answering the future payments of the annuity, 
qr any other pretence. The rest of theee expedients are, 

every 
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1808. 



every one, a manifest fraud upon the grantor: but the 
non payment of the bills may happen either without 
fraud, or with fraud. The statute proceeds to enact 
that if, upon application, it shall appear to the Court, 
that such practices have been used, the Court may order 
the securities to be cancelled. It is difficult not to sup¬ 
pose that the legislature, in using this expression, had in 
view something fraudulent, and that the law was meant 
to punish something dishonest and base. In this case, 
G. Cheek f acting for N. Cheeky agrees to advance 199/., 
provided the Defendant will take a bill accepted by 
lloii'sjield. Much has been said of its being an accom¬ 
modation bill: but that makes no difference as to Ilorcs- 
Jield , because he was liable on his acceptance. The 
drawer pays the bill as soon as he possibly could, after 
notice of the non-payment by Boiesjietd. Can it then be 
said, that within the meaning of the act, the bill was not 
paid when due ? The intention of the act was to pro¬ 
tect grantors from receiving paper worth nothing : here 
the parly receives the money as soon as he could demand 
it of the drawer. Privity and consent must in such a 
case as this mean some contrivance that the bill should 
not be paid. It would have been a very harsh measure, 
if the Defendant, resting on the acceptor’s refusal, had 
vacated the annuity as soon as payment of the bill was 
refused; but that has not been doue here : he resorts to 

1 

the drawer, and actually receives the money. It is im¬ 
possible to say this bill was not paid. As to the other 
annuity, the bond was extinguished by the annuity deed^ 
and was no longer of any effect or value. C 00 A: was 
either ignorant, or dishonest, in saying that he still had 
a demand on the bond : if he had taken advice, he would 
have learnt that the bond was a nullity. 


Lawrence J.' I am of the same opinion. As to the 
annuity of 0 ol. unquestionably the consideration of it 

was 
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was the debt of 500/.; and when the annuity deeds 
were executed, Cook could no longer recover on the bond. 
As to the last annuity, I cannot think that this bill was 
not paid when it became due, according to the. meaning 
of the act. The nature of a bill of a bill of exchange 
is, that it is an engagement of the drawer, and an en¬ 
gagement of the acceptor; and if, upon the failure of 
the acceptor, the drawer pays it, I think it is paid by 
the drawer when due. The Defendant has received the 
whole consideration for his annuity. 


1808. 

Chkkk 


t. 

Tower. 


Chambre J. I entirely concur on both points. The 
only question upon the iirst point arises upon a mistake 
made by the grantee of the annuity. Suppose the bond 
had been put in suit; it would have been a good plea to 
plead that the annuity had been granted in satisfaction 
of the debt. Upon the 4th section of the act, (for the 
third does not relate to the question,) the case is equally 
clear. If the words privity and consent were not in the 
act, it might be different : but this was an accepted bill: 
there was an omission in the draw’er to supply the ac¬ 
ceptor with funds, but the acceptor had nevertheless 
made himself liable. Besides, the bill is immediately 
taken to the drawer, and the drawer pays it. There is 
no injurious defay, or at least no evidehee of the privity 
and consent of the drawer. A distinction is to be 
remarked in the language used in the act. The expres¬ 
sion in the three preceding sectious is, that the instru- 
mJit shall be wholly null and void, the fourth only says 
that it shall and may be lawful for the Court to cancil 
the deeds; which is of a very different import. Where 
those words have been construed to be imperative, they 
have been so held from the nature of the case : it is in 
this case discretionary with the Court, whether they w ill 

entertain the application. * 

Buie discharged. («) 

(a) Heath J. was absent this day. 
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New . 10. 


Norden v . Williamson and Tyvibill 


If a Plaintiff 
aiul a Defend¬ 
ant are both 
willing that the 
Plaintiff shall 
give evidence 
in the cause, 
hr is ail admis¬ 
sible witness on 
his oath ; 

Although he 
conics to de¬ 
feat the claim 
of another 
Plaintiff suing 
jointly with 
himself. 


t iie declaration in this case was for work and labour 
done, and materials furnished by the Plaintiffs, who 
were partners in trade. At the trial of this cause, at the 
Westminster Sittings after the last term, before Mansfield 
C. J. evidence was given that the Defendant had issued or¬ 
ders to the Plaintiffs to execute the work. To rebut this 
evidence, the Defendant called, among other witnesses, the 
Plaintiff Tzcibill , who proved that the orders for the 
work were received by himself, and were not given by 
the Defendant. And upon this evidence the jury found 
a verdict for the Defendant. 


Coclcell Serjt. on this day moved for a new trial, upon 
the ground that TwibilCs testimony was inadmissible. 
There is no case in the books where a Plaintiff is per¬ 
mitted to take an oath as witness, except that of an ac¬ 
tion against the hundred, where it is done under the 
especial directions of an act of parliament. When a 
Plaintiff enters the witness-box, it cannot be known to 
what effect he will give his testimony. 

Mansfield C. J. This is a new case. I never be¬ 
fore remember a Plaintiff to have been called as a wit¬ 
ness, and perhaps the same thing may rarely occur agffn. 
Since the decision in Lord Melville’s case it is no longer 
law that a man cannot be compelled to answer against 
his civil interests, but supposing that decision will not ex¬ 
tend to compell a Plaintiff to answer in his own cause, 
at least, 1 know no reason why, if the Defendant is wil¬ 
ling to admit him, and the Plaintiff is willing to give 
evidence against himself, he should not be suffered to do 
so. If his evidence proves adverse, the consequence 

must 
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must fall on the Defendant, who ventures to call him. If 
the Plaintiff had made a declaration out of court that he 
had never been employed by the Defendant, evidence of 
that declaration would be admissible, liow is the proof 
less credible, if the Plaintiff comes into court and de¬ 
clares the same thing upon his oath ? 

Chambrf. J. The Defendant may waive the objec¬ 
tion to the Plaintiff’s testimony, if he will. 

Rule refused (a). 

(a) Heath J. was abscut*tliis day, owing to indisposition. 


1808. 

Noroen 

V. 

WlI.MAMSON 

and Twibill. 


Warren v. Webb. 


No r. 12. 


jy,£~IDDTjESEX y to wit. The Plaintiff declared 
that he was possessed of a dwelling-house in the 
parish of St. George the Martyr in the county of Surrey , 
and that the Defendant possessed a shop contiguous, and 
a wooden spout affixed thereon, for carrying off the rain 
water from the roof, which spout it belonged to the De¬ 
fendant to keep in such repair, that no injury should hap¬ 
pen to the Plaintiff’s dwelling-house ; and alleged that the 
Defendant suffered the spout to be out of repair, to 
wit, at Westminster , in the county of Middlesex aforesaid, 
whereby the rain w'atcr soaked through the spout, and 
penetrated and injured the Plaintiff’s wall, to wit, at 
Westnunster, in the said county. The premises were 
provea to be in Surrey* At the trial of this cause at the 
Westminster Sittings after last Easter term, before Mans- 
Jield C. J., a verdict was found for the Plaintiff, with 
liberty for the Defendant to move to epter a nonsuit, 
upon the ground that this was a local action, a and that 
the venue ought to have been laid in Surrey , where the 

ousance 


The action 
upon the case 
tor a nusance 
is local in its 
nature, and the 
nuMiacc must 
be proved to 
have been com¬ 
mitted in the 
comity where 
the venae 
is laid. 

If no place 
and comity is 
alleged where 
the nnsatice is 
committed, the 
comity in the 
margin shall be 
intended. 
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1808. 

Warren 


r. 

WeuB. 


nusance was committed, whereas it was alledged to have 
happened in Middlesex. Accordingly, Cockell Serjt. in 
Trinity term last, obtained a rule nisi to enter a nonsuit, 
upon the authorities of Fitz. N. B. 426. Ass, Nus. and 
Bulwer’s case, 7 Co. 51. 


Best Serjt., in shewing cause, contended that this ir¬ 
regularity was cured by verdict, under the st. 16 Sc 17 
Car. 2. c. 8,, and cited the case of the Mayor of London 
v. Cole and others, 7 Term Hep. 583. 

Cockell supported his rule. 


Cur. adv . vult. 

Mansfield C. J. on this day delivered the opinion 
of the Court. 

The objection taken in this case was, that the Plaintiff 
did not at the trial support his declaration. The De¬ 
fendant’s counsel supposed that in the declaration the 
Defendant’s house was alleged to be in Middlesex , and 
the evidence was that the house was in Surrey. On 
reading the declaration it at first appeared to me that the 
•videlicet in the county of Middlesex, as applied to a house 
or any thing else, in Surrey , in its uature local, is non¬ 
sense, and a contradiction in terms. And upon consi¬ 
deration the true sense appears to be this; it is a descrip¬ 
tion of the house, a local object, which it states to be in 
Middlesex, and consequently the objection must prevail. 
If this is not a description of the place where the De¬ 
fendant’s house is situated, there is no descriptidfl^of it, 
and if no place is alledged in the declaration, it must be 
intended Iftatf.the house lies in the county in which the 
nusance is alleged to be committed, which is Middlesex . 
Therefore quacunque via data the declaration is not sup¬ 
ported. " f 

. Rule absolute. 



in tiie Forty-ninth Year of GEOIJGE III. 


331 


1808. 


Steel Brown and Parry. 


Nov. 21. 


rjpROVER. The Defendants, who were brewers, 

in order to enable Cockburne to purchase the lease 
and fixtures of a public house, for which he was in treaty 
with the Plaintiff, advanced to him 200/. which was 
secured to them by an assignment of the lease, and a 
judgment acknowledged by Cockburne; the Plaintiff re¬ 
ceived in part of the price this sum, and two other notes 
payable at a future period, and taking from Cockburne a 
bill of sale of the fixtures and goods, as a security for 
his payment of the residue, put both the house and the 


A bill of sale 
of goods made 
for a valuable 
consideration, 
unaccompani¬ 
ed with the 
possession, i9 
valid as against 
the \ endor. 

Ami as against 
a creditor, 
with w hose 
knowledge and 
assent it was 
given. 


goods into his possession, which continued for 9 months, 
when (Cockburne ’s affairs being embarrassed,) the Plain¬ 
tiff took possession of the goods. Soon after the Defend¬ 


ants took the goods in execution as the property of Cock¬ 
burne ; but they immediately apprized the Plaintiff of 
what they had done. Upon the trial of this cause, be¬ 
fore Mansfield C. J., the Defendants failed in proving 
their judgment, and the Plaintiff obtained a verdict. 


Faugh an Serjt. now moved for a new trial, upon the 
ground that, inasmuch as Cockburne h&d remained in pos¬ 
session of the goods for a considerable time after‘execut¬ 
ing the bill of sale, the Plaintiff* had no title to them, 
nor any legal possession under that instrument. Ed¬ 
wards v. Harbin , 2 Term Rep. 587. 

Mansfield C. J. There is no colour for setting aside 
this verdict, nor any pretence to say that this bill of sale 
was fraudulent as against Cockburne , and his assignee has 
only the same right that he had. The noticp of the levy 
giveu to the Plaintiff, shews that the Plaintiff took this 
security with the knowledge and assent of the Defcnd- 
Vol. I. D d ants 
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1808 . 

Steel 

r. 

Brown and 
Parky. 
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ants. No case lias decided that a bill of sale, unaccom¬ 
panied by the possession, may not, under certain circum¬ 
stances, be fair and valid. If one executes even a colour¬ 
able bill of sale for a valuable consideration, though the 
vendor remains sonic time in possession, it is a good bill 
as between the parties. All that has been said about the 
genuineness of the transaction, relates only to third per¬ 
sons : but in the present case, if the Defendants had 
proved themselves to be creditors, which they failed to 
do, it is very doubtful whether they could have been in 
a better situation than they now are, on account of the 
communication which appears to have been made at the 
time of the transfer of the lease. The evidence shewed 
that the parties agreed to go hand-in-hand, the Defend¬ 
ants having the security of the lease, and the Plaintiff 
the security of the bill of sale of the goods and fix¬ 
tures. 

Lawrence J. I am of the same opinion. A bill of 
sale is good as between the parties to it, though no pos¬ 
session is taken at the time when it is executed. The 
case of Harbin v. Eduards is good law, but not appli¬ 
cable here: that was the case of creditors. 

Rule refused, (a) 


(u) Heath J. was absent, owing to indisposition. 
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1808. 


IIlDER V. DoRRELL. 


Nov . 25 . 


FTtRESPASS for pulling down a boarded partition, 
winch the Plaintiff had attached to the front ot his 
house. At the trial of this cause, befoie Mansfield C. J. 
the Plaintiff was nonsuited upon the ground that he had 
not given the previous notice of the action tequired by an 
act of pail lament. 

Jiest Serjt. having on a former day obtained a rule nisi 
for a uew Inal, Shepherd Serjt. now shewed cause, upon 
the following state of the facts. By a paving act, 
30 Geo. 3. c. 53. s. f)8., no action shall be commenced 
against any commissioner, committee-man, or other per¬ 
son acting under any of the committees therein men¬ 


One person 
acted as clerk 
to two bodies 
ot public offi¬ 
cer. A no¬ 
tice of action 
required by 
statute was 
gi\ eii bun, atl- 
di essed to him 
as clerk to the 
one bodv, the 
cause ot action 
aiiMiu! uudtr 
the diithonty 
of the otner 
bodv. 

Held that 
the notict was 
iroufhuent. 


tioned, for any thing done in pursuance of that act, until 
after the expiration of 14 days next after notice given in 
writing to the cleik of the commissioners, or the clerk of 


the respective committees, as the case may be. By an** 
other act of a similar nature, 47 Geo . 3. c. 38. s. 55., no 
person shall recover m any action to be commenced for 
any thing to be done in pursuance of that act, unless no. 
tice in waiting shall be given to the Defendant 21 days 
before such action shall be commenced. The plaintiff's 


attorney had delivered to Parian a notice, styling him the 
clerk to the commissioners acting under the s. 47 Geo. 3.9 
[setting out the titl e of the act,] and informing him that 
an action would be commenced at the expiration of lwen m 
tij-one da)s. Parlon was regularly appointed and served 
as clerk to the committee of paving appointed under the 
* 30tli Geo. 3., and occasionally acted as clerk to the com¬ 
missioners appointed under 47 Geo. 3. The, trespass com. 

plained of was done under the authority of the commit- 

% • 

tee. Shepherd contended that the notice must be such 

D d 3 as 
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Hides 

r. 

Dour ELL. 


as to direct the attention of the body of officers affected 
by the action, to that act of their servant, for which 
they were entitled to tender amends. The notice refer¬ 
red only to some act done under the authority of the 47 
Geo. 3. 


liest and Vaughan , Serjts., contra. The statute only 
requires that the clerk should be informed that some per¬ 
son acting under the body to whom he was clerk, had 
committed a trespass. This notice is sufficient to ap¬ 
prize Parton. It is no grievance that the *p rev ^ ous 
notice was for 21, instead of 14 days. If the notice 
had been directed to Parton , rejecting his description, 
it would have been good. 


■ Mansfield C. J. It is impossible to make this a 
good notice. If the only mistake had been the calling 
Parton clerk to the commissioners, instead of the com¬ 
mittee, perhaps we might have gone so far, as to con¬ 
strue commissioners to mean committee. It was meant 
that notice should be given to the body under which the 
individuals act; but this notice expressly refers to the 47 
Geo. 3. which must direct the clerk’s attention to persons 
acting under the authority of that statute, and the no¬ 
tice mentioning the interval of 21 days, the time therein 
prescribed for the tender of amends, confirms that con¬ 
struction, since the 50th Geo. 3. gives a shorter time. 
This must therefore be considered as a notice to those 
commissioners of an act done by some one under their 
authority. If this be the right interpretation, no notice 
at all is given to the committee; and if Parton had no 
other information than what he derived from this paper, 
it could never occur to him to apprize the committee of 
the intended action. 

Chambre and Lawrence Js., concurring, the rule 

* 

was 

Discharged. 
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Toulmin v . Anderson. 


Nov. 25. 


B EST Seijt., on a former day in this term, had ob¬ 
tained u rule nisi that the judgment of nonsuit, 
vhich had been given in this case upon a point reserved 
at liie trial of the cause, at the Sittings after last Mi¬ 
chaelmas term, when a verdict passed for the Plaintiff, 
might be entered up as of the last Hilary term ; being 
the next term after the triqj, and during which term the 
Defendant died. He moved this upon the authority Of 
the case of To^cer v. The Duke of Beaufort, 1 Burr. 147. 
and Trelaxnw.y v. The Bishop of IVinch ester, 1 Burr. 221. 
So is it if the Defendant dies after the interlocutory 
judgment, by st. 8 &, IV. 3. c. 11. Mayor of Nonc'ich 
v. Bern/, 4 Burr. 2277. 


If a Defend 
ant dies pend¬ 
ing the argu¬ 
ment on a 
point i eserved, 
on which judg¬ 
ment of non¬ 
suit is after¬ 
wards given, 
his icprcseuta- 
tives are en¬ 
titled, upon ap¬ 
plication to the 
Court, to en¬ 
ter up thejudg- 
nient of the 
term next after 
the trial, that 
they may get 
the costs of the 
nonsuit. 


Shepherd Seijt. on this day shewed for cause against 
the rule, that the defence of the underwriters in this 
case {ante, 221.) had been so ungracious, that the Court 
would not aid them to recover their costs, unless it were 
a matter of absolute right. 

The Court observed, that if the nonsuit had been sub¬ 
mitted to at the time of the trial, to which time the sub¬ 
sequent decision of the Court had relation, the judgment 
would have been entered up of Hilary term; and they 
could not therefore refuse the present application. 

Rule absolute. 


Best was to have supported his rule. 


D d 3 
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Blakey v . Porter. 


If one part 
only of an in¬ 
denture is exe¬ 
cuted, tlie 
Court will 
compel the 
party having 
the custody of 
it, to produce 
it for inspec¬ 
tion, upon an 
action cora- 
menced against 
himself hy tlie 
other party. 


B ES J Serjt. had obtained a rule nisi that the Plain¬ 
tiffs might be permitted, at their own cxpence, to 
read and take a copy of an indenture of assignment of a 
lease made between the Plaintiffs and Defendant, which 
was then sworn to be in the custody of the Defendant. 
The Plaintiffs had occasion to commence the present ac¬ 
tion upon the covenant which it contained, and no other 
part of the indenture had been executed. 

Shepherd Serjt. now shewed cause. Unobserved that 
this was an unheard-of application to the Court, requir¬ 
ing the Defendant to produce his own title, not being 
illegally in his possession, for there was no pretence to say 
that the custody of the assignee was not the proper cus¬ 
tody for the deed. There was only one instance of a 
practice at all similar to that which was now prayed* 
namely, the production of ship’s articles; and that was 
under the provision of especial acts of parliament, 2 G. 2. 
c. 36. s. 7. and 31 G. 3. c. 39- s. 6. The Plaintiffs may 
apply to a Court of equity, and then the Defendant has 
an opportunity of answering the application. If this 
were to, be granted here, the consequence would be that 
if a defect is at any time suspected iu a conveyance, it is 
only necessary for the Plaintiff to commence an action of 
covenant, in order to obtain access to the deed. 


Mansfield C. J. Of what use would the Defend¬ 
ant’s covenant be if the Plaintiff could not get access to 
it i Parties, in order to save the expence of double 
stamps, are unwisely content to execute one part only of 
an indenture. Is it not, however, the necessary conse- 
quence of this practice, that the party who has the cus¬ 
tody, 
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tody, undertakes to produce tlie deed when ■wanted, for 
the use of both ? 

II eath J. In the case of a copyholder, this Court 
will interfere, and order the lord of the manor to grant 
an inspection. 

Lawrence J. The Defendant has shewn no reason 
why the Plaintiff’ should not have access to the deed. 

Rule absolute. 


Underwood v. Miller and Fatkin. 

T HIS was an action brought to recover from the De- 

r j _ transfer of a 

tendants, as owners of the ship Ceres, a sum of mo- share in nves- 

ney for the salvage of that vessel, which, in February that 

1808, had been saved by the Plaintiff, under circum. themdorse- 

.. . . , T , . , " ment upon the 

stances of imminent danger. Upon the trial of this certificate of 

cause, before Mansfield C. J., at the Guildhall Sittings shouid^exflresg 

after last Trinity term, the Plaintiffs produced, in the tl , l ° ? ,iare to , bo 

custody of the proper officer of the customs in London, a interest. 

copy of an indorsement upon the certificate of registry of the officer 0 ™ 

transmitted from South Shields, by which it appeared that l' 1 t!,c out '* )ort 
_ J r to transmit a 

the Defendants, on the 14th of February 180f),‘were sole r °py of them* 
owners ot the Ceres. The Defendants proved a subse- thecu"t"in- t0 
quent transfer by Fatkin to Miller of one undivided 4lh 
part, not calling it all his interest, made in September 1807, ‘“validate the 
but no copy of the indorsement upon the certificate of 
registry was, at the time of the trial, to be found in the 
principal office in London , nor was it transmitted thither 
till March 1808. Upon this evidence the Plaintiff was 
nonsuited. * • 


597 
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Upon the 
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Cockett Serjt. had obtained a rule nisi for a new trial 9 
first, upon the ground that the Plaintiff had used all due 
diligence to discover who were the owners, by searching 
at the custom-house in London ; and as he had been mis¬ 
led in his inquiries only through the negligence of the 
owners, who had omitted to procure the due registration 
of the subsequent transfer, it was not competent for 
them to use a defence which was occasioned by their own 
neglect; and, secondly, upon the ground that there was 
a defect in the second transfer, which, to comply with 
the terms of the act 34 G. 3. c. 6 8. s. 15., ought to state 
that the one-fourth part wa s the whole interest of the 
vendor; and the rather because the two Defendants 
were before described as sole owners, which implies that 
they possessed equal moieties. 

Shepherd Serjt. now shewed cause against this rule. 
The only question [is, Whether, at the time when this 
assistance was rendered to the vessel, Fatkin was legal 
owner? which, according to the authority of Hester dell 
v. Dale, 7 Term Rep. 306. is sufficient to charge him; 
for it is not pretended that he had any beneficial interest, 
upon which he can be liable. It docs not necessarily 
follow that when two are joint sole owners, they are 
owners of equal moieties; and even if that were prinut 
facie to be implied, the presumption here is rebutted by 
the prior register of a transfer in 1805, of one fourth 
part from Miller to Fatkin , which shews that Fatkin 
never possessed more than l-4th. The requisitions of 
the act have been complied with; for the indorsement 
states that Fatkin had transferred all his one-fourth part. 
As to the omission to enter this transfer in the registry of 
the London custom-house, it is the duty of the officers of 
government, not of the vendor, to tiaifsmit the copy 
from the out-ports, and to make the entry here; and 

their 
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their neglect canuot affect the rights of the contracting 
parties. 

Cockell and Runnington, Serjts., in support of the rule, 
relied on the supposed defect in the form of the indorse¬ 
ment ; for the statute, they said, was imperative that the 
indorsement should express the interest conveyed to be 
the whole of the vendor’s interest: and the requisites 
not being complied with, the bill of sale was totally 
void. The legislature intended that the face of the cer¬ 
tificate should instantly shew whether the whole property 
was in lirilish subjects or not, and if the rule be once 
departed from, it would open a door to fraud ; for a 
vendor possessed of half might convey one fourth part 
to a subject, and the other fourth to a foreigner, who 
Mould thereby obtain, as to this property, all the privi¬ 
leges of a British subject. 


389 

1808 . 


Underwood 


r. 

Mim.er and 

F ATKIN. 


Mansfield C. J. This case must be considered in 
the same light as if Miller claimed this once-fourth part 
of the ship against Fatkin , and had contended that for 
want of a proper certificate the transfer was void. In 
that case, 1 think, the present indorsement must be con¬ 
sidered as sufficient: whore the act of parliament con¬ 
templates a trausfer of the whole ship, it uses the ex¬ 
pression “ all my, (or our) right, share, and interest 
and it is plain that the persons who penned the act omit¬ 
ted to provide for the case of a sale of a part: but the 
legislature only meant that the indorsement should shew 
what was the interest conveyed : for it would be impos¬ 
sible literally to follow this act, and to say “ all my in¬ 
terest,” when the vendor meant to convey a part only. 


Heath J. *1 am of the same opinion. The great 
object of this act was to prevent foreign ships from 
having the privileges of English vessels, and *foreigners 

from 
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from possessing a share in our ships, which enjoy those 
privileges. It was urged that it ought to appear upon 
the register what was the whole amount of the interest 
of the several parties ; but upon a reference to former 
registers, the amount of their interest appears. 


Lawrence J. If the construction contended for 
should prevail, it would be impossible for any owner 
who wishes to sell, to divest himself of a less property 
than all his interest : and I do not see how the conse¬ 
quence would follow from a more reasonable interpre¬ 
tation of the act, which has* been objected, that fo¬ 
reigners wrould acquire an interest; for if a person hav¬ 
ing one half, should transfer onc-fourth, he would him¬ 
self still remain master of the other fourth. Another 
answer is, that if the objection is well founded, the for¬ 
mer transfer from Milter to Fatkin is void, and all the 
interest slill remains in Miller. 


Chambbe J. Neither of the instruments shews more 
than one-fourth part to have been conveyed from Miller 
to Fatkin, and when the latter re-conveys, he re-conveys 
one-fourth part. It would be contrary to the policy of 
the law to prevent persons possessed of property in ships 
from alienating any thing unless they should alienate 
their whole interest. It would be a narrow and rigorous 
constiuction indeed, to say that the form which is given 
in the act for the sale of all, must be the only form ap¬ 
plicable to all cases. 


Rule discharged. 
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Dewell v. Moxon and Another. 

ITHI IE Plaintiff declared that the Defendant Moxon being 
owner, and the Defendant Biggin master of a ship 
lying at Carlshamm , and about to sail for Hull , he had at 
their request put on board her a cargo of iron and deals, 
to be delivered on her arrival at Hull to bis own order, 
free of freight f he then averred that he consigned the 
goods to JJndley and Zimmerman at Hull, and that the 
vessel sailed and arrived, but that the Defendants refused 
to deliver the goods. There was also a count in trover. 
This cause was tried upon admissions at the Sittings at 
Guildhall after last Trinity term before Mansfield C. J., 
and it appeared that the owner had fitted out the ship 
for St. Petersburgh, to earn freight: but the captaiu being 
prevented by an embargo from proceeding thither, put 
into Carlshamm , where being unable to obtain freight, he 
took on board these goods shipped by the Plaintiff, and 
signed a printed bill of lading, by which he engaged to 
deliver them “ to order, or receivers of the cargo, or 
their agent, on being paid freight for the said goods," 
after which was inserted in writing, {he word “ Franco / 
The cargo wa*s ifhloaded by the Defendant Moxon , who 
tendered the goods upon payment of freight; which 
was refused ; and at the time of the trial they continued 
in his possession. Mansfield C. J. thinking that the 
Plaintiff had not established the contract alleged in the 
first count, directed a nonsuit. The Plaintiff theu 
prayed that he might take a verdict ou the count in trover, 
against the Defendant Moxon. His Lordship recol¬ 
lecting an expression of Lord Mansfield C.J. in Ross 
v. Johnson , 1} Burr. *2827. that in order to maintaiu 
trover there must be an injurious conversion, and that 
mere non-delivery was not equivalent to a refusal to 

deliver 


Nov. as. 


Upon a con¬ 
tract ro carry 
and deliver 
good*, the pos¬ 
session of the 
goods still 
remaining with 
the Defendant, 
tro\ e.r lie*. 

Whether the 
capiain of a 
vessel sent to 
earn freight 
has authority 
to contract to 
carry a cariro 
freight free, 
qua-re. 
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deliver the goods, thought the Plaintiff was not entitled 
to recover in that form of action, but gave him liberty 
to move to enter a verdict upon that count, if the Court 
should be of opinion that it could be supported. Ac¬ 
cordingly a rule nisi having been granted. 


Cock elf, Clayton , and Manley , Serjts. now shewed 
cause. They observed, that if the Plaintiff was entitled to 
any relief, the Court would not suffer him to enter a ver¬ 
dict, but would grant a new trial, for that the cause had 
been stopped before the Defendants had gone into the de¬ 
fence which was applicable to the count in trover. They 
also urged that it would be proper to strike the Defendant 
liiggiu out of tho record. If the owner and captain are 
each liable, yet they are master and servant, they are not 
partners ; they arc not both liable in the same respect. 
If a recovery be had against one of them, the other is 
discharged: the Plaintiff may elect which he will sue. 
The testimony of the master was of the utmost irnpor 
tancc to the Defendant Moxon , and he was made a party 
to the suit only to exclude his evidence. They suggest¬ 
ed, that the captain being a stranger to the Swedish lan¬ 
guage, the word t( l'ranco” had been fraudulently added 
without his understanding its import; and this insertion 
would not defeat the Defendant’s rigltt to freight, ac¬ 
cording to the authority of 2 Atk. 32. where the lender 
of 501. gave a note, whereby he promised not to pay 
30/. on demand, but was held liable on the note. But 
if the fact should prove otherwise, the Defendant Moxon 
was entitled to a reasonable compensation for the use of 
his ship : he was not bound by this contract to carry 
freight free, to which he was not privy, and which it 
was not within the scope of the captain’s authority to 
make for him. The owners of a ship are ‘bound by the 
lawful contract of the master, only if it relate to the 
usual employment of the ship; and those who engage 

the 
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the freight, must take notice of the extent of the cap¬ 
tain’s authority. ■ Boucher v. Bateson, Abbott 119- 3d ed. 
.Boson v. Standford , ibid. Bills v. Turner, ibid. 120. 
When a ship is sent out to earn freight, what can be 
more inconsistent with the usual course of her employ¬ 
ment than to contract for her carrying a cargo freight 
free. And the contract in this case was not for the freight 
only, but subjected the Defendant to the risk or ex¬ 
pence of insurance without any consideration, since not 
even the perils of the seas were excepted in the bill 
of lading. It is said, but not proved, that the captain 
purchased these goods of the Plaintiff for a house of 
Moxon and Co. oilier than the Defendant. But to pur¬ 
chase goods for the use of strangers, t is^an act still fur¬ 
ther removed beyond the limits of the captain’s authority. 
This was a contract, too, made without consideration, 
and for that reason also invulid ; and that objection would 
equally answer the count in trover, which would not lie 
if the Defendants had a lien upon the goods under an 
implied assumpsit for the freight. 


1808. 

Dewkm, 


r. 

Moxon 
and Another. 


Shepherd and Best, Serjts. contra. The practice of 
contracting to carry goods freight free, that in case the 
consignee do not receive and pay for them, the con¬ 
signor may have them back at the invoice price at the 
port of delivery, is very frequent in trade, and this was 
not a case of fraud. If a loss had happened on the voy¬ 
age, although the perils of the sea were not excepted in 
the bill of lading, yet inasmuch as the ow ner carried the 
goods gratuitously, it might have been questionable whe¬ 
ther he W'ould be responsible for the loss, in the same de¬ 
gree as if he had received freight; but the master having 
undertaken to bring home the goods freight free, and it 
clearly appearing that such was the contract which the 
shipper intended to make, the law cannot raise au im¬ 
plied contract to pay freight, to which it is clear that 

the 
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the shipper never agreed. Perhaps if the owner had ar¬ 
rived in Sweden before the ship sailed, he could have an¬ 
nulled the contract made by the captain ; but the question 
is not whether if he had come thither he would have 
been bound by that contract to carry the cargo gratis j 
but whether, after having received and carried the goods, 
he can afterwards annul the contract upon which the 
Plaintiff put them aboard, and impose another condi¬ 
tion. This is not the case of an abseuce of all agree¬ 
ments, where the very putting the goods on board would 
be evidence of an implied contract to pay freight, but 
here that presumption is rebutted by a positive contract, 
which is, to carry the goods freight free. The case i 9 
the same as if t^ «wuer himself had been present. For 
the captain is a general agent to the owner in every 
thing that relates to the disposition and management of 
the ship. It is peculiarly necessary that the master of a 
ship should ha^b ample power, more than any other sort 
of agent. If it Were otherwise, the grievance would be 
intolerable, for he is the only person with whom freighters 
in foreign ports can communicate, to make their con¬ 
tracts. Freight was in this case offered to the captain 
on certain terms, and it clearly was within the scope of 
his agency to accept or refuse it. If in any particular 
instance he exceeds the limits of his authority, he is 
liable to his owner for the abuse of it, but the contract 
must stand. Rinquist v. Ditched, Abbott 122. This is 
not necessarily a nudum pactum. In many cases it may 
be advantageous to a ship to take in goods for ballast. 
But if a captain in a foreign port, wanting ballast, had 
taken in goods upon an engagement to carry them freight 
free, the owner cannot afterwards demand freight be¬ 
cause he thinks the captain has acted unwisely. Be¬ 
sides, any thing which moves detriment* to the Plaintiff, 
is a good consideration. Here the Plaintiff gives up the 
possession of his goods, and the advantages he may derive 

from 
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from that possession, and subjects them to a risk, which 
is a detriment, and a sufficient consideration. The 
owner therefore had no right to detain these goods under 
the pretence of a contract for freight. And the Plaintiff 
having been nonsuited on his count upon the contract, 
is entitled to recover upon his count in trover, precisely 
as if the declaration had contained no other: the mis¬ 
joinder, if any, could be taken advantage of only on de¬ 
murrer, or in arrest of judgment. The action of trover 
clearly lies in this case, although the transaction is 
founded on a contract.‘ Every case in which the amount 
of wharfingers’ dues, or the right of stoppage in transitu 
has been contested, has been trover, yet all these cases 
are founded in contract. Wherever the goods arrive in 
specie, trover is the proper form of action. And al¬ 
though a simple refusal by a carrier to deliver is not 
sufficient evidence of a conversion, because the goods 
may have been lost by causes against which the carrier 
does not insure, yet a refusal accompained by proof of 
the possession continuing, is sufficient evidence of a tor¬ 
tious conversion, until a title to retain the goods is shewn. 
Here the Defendant Moron has unloaded the goods ; if 
if he is not entitled to freight, trover well lies against 
hyn, and then all the common principles applicable to 
that species of action apply here, and the Plaintiff is en¬ 
titled to recover against one Defendant in trover, though 
not against the other. 

M ansfield C. J. In this case the words ft on pay¬ 
ment of freight” are printed, and in the common form; 
the word “ Franco” was especially inserted, and it is very 
difficult to imagine any other meaning to the word than 
that the goods should go free of freight. The question 
is. Whether the‘Plaintiff, having obtained the use of the 
owner’s ship without his consent, the owner is not en¬ 
titled to a quantum meruit for freight? There was no 

considera- 
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An action 
upon tlic rase 
for negligence 
in <lriv ing the 
Plaintiff's car¬ 
riage contrary 
to an implied 
assumpsit , is 
not a demand 
coming within 
the jurisdiction 
of the South¬ 
wark Court of 
Conscience. 


consideration given for the bill of lading, the deals were 
not consigned to the owner of the ship. 

Lawrence J. In the case of policies why are the 
words u on goods, or on ship,” inserted in the margin 
in writing, although the printed form is otherwise ? 
As to the extent of the captain’s authority, suppose a 
butcher’s servant should give away his owner’s mutton 
to persons who dress it and eat it, would not the butcher 
be entitled to payment ? 

The Court were unanimous that the action of trover 
would well lie in this case; but upon the other point 
they took time for consideration. 

Upon this day, the Court being of opinion that the 
circumstances of the case ought more fully to appear, 
directed that the Defendant Biggin should be struck out 
of tlie record, and made the 

Rule absolute for a new trial. 


Lawson v. Moggridge. 

BEST, Serjt. bad on a former day obtained a rule «/',« 
that the prothonotary who had allowed the Plaintiff 
his costs in this cause, might review his taxation. The 
action was brought to recover the sum of 5l. demanded 
as due for an injury done to a new chaise, lent upon hire 
by the Plaintiff to the Defendant, while it was in his 
service: the Defendant at the time of the action brought 
was an inhabitant trading and dealing within the town 
and borough of Southwark and the eastern part of the 
hundred of Brixton , and within the limit! of the jurisdic¬ 
tion of the Southwark Court of Requests, as regulated by 
the st. 46 Geo. 3. c. 87. The cause was tried at the 

Sittings 
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Sittings after last Trinity term before Mansfield C. J. 
when a verdict was found for the Plaintiff, in 5/. da¬ 
mages, and 40$. cost?. 


1808. 

Lawson 


v. 

Moggbidge. 


Shepherd, Serjt. now shewed cause against thirf rule, 
upon the ground that the action, being founded upon 
negligence or misfeasance, in driving the carriage against 
a post, contrary to the alleged undertaking of the De¬ 
fendant to drive it carefully, did not fall within the pur¬ 
view of this statute, which was wholly confined to debts. 
Besides, *the Defendant had adopted the wrong course: 
if he had any title to be felieved, the proper mode to 
avail himself of this act would have been by a suggestion 
on the record. 


Best, Serjt., in support of the rule, cited Foote ▼. 
Coare, 2 Bos. Pul. 589. where the same objection was 
taken, but the Court allowed relief upon motion. The 
distinction, lie said, was this : where the intent is to call 
upon the other party to pay costs, it is necessary to enter 
a suggestion, but where the intent is to exonerate the 
party applying, and the other party is not entitled to 
costs at all, a motion is sufficient to take them from 
him. 


The Court were clear that the cause of action was not 
within the jurisdiction of the Court below. 

Rule discharged. 
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Wilson v. Turner. 


Offers made 
by the Plain¬ 
tiff’s attorney 
in the hearing 
of a third per¬ 
son to do an 
act relative to 
the Defendant, 
which lay 
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Scope of his 
authority, are 
not admissible 
evidence to af¬ 
fect the Plain¬ 
tiff with such 
offer. 

Otherwise if 
tilt* offers had 
been made to 
the Defendant. 


'pits was an action for maliciously arresting the 
Plaintiff, and holding him to bail for seven hundred 
pounds. Upon the trial of this cause, at the Guildhall 
Sittings after last Trinity term, before Mansfield C. J., it 
was proved that IVilson had been concerned with Johnson 
in a course of smuggling transactions, during which a 
debt became due from Johnson, to Turner, for which Wilson 
became bail for Johnson. A bill for 300/. also became 
due from Wilson to Johnson, which was paid by Turner, 
who had on that occasion become bail for Wilson. 
Johnson was indebted to Wilson in the sum of 3000/., for 
which Wilson had arrested him. Johnson then arrested 
Wilson for 1000/.; and Turner in a joint-action against 
Wilson and Johnson, in February 1806, arrested Wilson 
for 700/., but did not arrest Johnson, for whom a com¬ 
mon appearance w r as entered. In Michaelmas term, 
1806, after having been eight or nine months in prison, 
Wilson was superseded. Hill acted as the attorney in 
both actions, and proceeded in the joint action against 
Wilson only, and not against Johnson. To shew in what 
spirit these arrests are made, Teague, an officer of the 
Compter was called, who proved that about two months 
after the arrest of Wilson, Hill came to the prison, when 
the Plaintiff would not see him, and the witness asked 
liim, why Wilson was kept in custody ; Hill replied, if 
he will exchange receipts with my clients, or my client^ 
I will release him. Best Serjt., for the Defendant, ob¬ 
jected that this declaration of Ilill* s, not being accom¬ 
panied by any act of lus done in his character of attor¬ 
ney, was not admissible evidence to affSct the Defendant. 
The jury found a verdict for the Plaintiff with 1000/. 
damages.. 

Best 
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. Best Serjt. had obtained a rule nisi to set aside this ver¬ 
dict on account of the admission of the evidence of IlilCs 
conversation. 

Corkell Serjt. sljewed cause. Under the circumstances 
it must be presumed that Hill was acting as the attorney 
of Turner. It is manifest he made this proposal with a 
design that it should be communicated to the Plaintiff, as 
a means by which he might attain his liberty. This is not 
offered as evidence to charge Johnson with a criminal act 
of conspiracy ; if it were, it a might not be admissible : but 
it is an act lying within the scope of the authority of the 
attorney in the cause, who has a right to discharge the De¬ 
fendant: not only the act of the attorney himself, but 
even the act of his subordinate agent, will bind the princi¬ 
pal in a cause; this therefore can be viewed only as the 
act of an attorney acting within the limits of his authority, 
and in that view evidence of his conversation is admissible 
to affect his client. 

Best Serjt. contra. If this evidence were admissible in 
a civil cause, it would also be admissible in a criminal 
court. The authority of an attorney, like all other au¬ 
thorities, has its limits, and it is clear that Hill was not 
acting within those limits. Besides, the proposal is not 
made to the Defendant; and it would be of the worst 
consequence, if the loose conversations of attornies, held 
with strangers, were made binding upon their principals. 

Cur. adv. vult. 

Mansfield C. J. on this day, after recapitulating the 
facts of the case, delivered the opinion of the Court. 

Soon after the trial I had great doubts whether I ought 
to have admitted that evidence, and after great consider¬ 
ation the Court think it ought not to have bdfen received, 
for as it was not accompanied by any act, it cannot be 
considered as done by the order of Turner or Johnson. 

JE e 2 lam 
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I am not aware that any conversation of an attorney, 
not spoken upon oath, nor proved to be authorized by 
his client, can bind the client. Ildl , it is true, speaks 
as if he had power to discharge the Plaintiff, but that 
power he certainly had undei his general authority. If 
Hill had gone and made the pioposal to Wilson, I rather 
think the evidence ought to have been received. Al¬ 
though it is impossible not to believe that the motive for 
this arrest was either the wish to obtain the release of 
Johnson from the debt of 3000/. or mere malice, I do 
not know that the Court cap so far put themselves in 
the place of a jury, as to say that it is impossible that 
the case could be varied by the exclusion of this evi¬ 
dence , and therefore the rule for a new trial must be 

Made absolute# 


Not. 28. 


Williams v. Miller. 


Where a sta« 
into prohibits 
an act, and 
gives damages 
for the viola¬ 
tion, with costs 
of snit, it docs 
not take away 
the jndge's 

} tower to ecrti- 
y nndcr43 Eliz. 
f. 6. that the 
costs are less 
than 408. 


r JpHIS was an action upon the case framed upon the 
statute 34 Geo . 3. c. 23. to recover damages of the 
Defendant, who had copipd and sold a pattern of a cali¬ 
co of which the Plaintiff was the piopnetor. Upon the 
trial at Guildhall , at the Sittings after last Trinity term, 
before Mansjietd C. J. and a special jury, the Plaintiffs 
obtained a verdict with a shilling damages. The Chief 
Justice indorsed upon the panel a ceitificate that the da¬ 
mages did not amount to 40s., upon seeing which the 
prothonotary refused to tax the Plaintiff any more costs 
than damages. The fiist section of the act 27 Geo 3, 
c. 38. s . 1., which is made perpetual by the 34 Geo. 3., 
gives the Plaintiff such damages as a jury shall assess, 
together with costs of suit* 


Best Serjt. on a former day had obtained a rule nisi 
that the prothonotary might tax the Plaintiff his full 

. costa 
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costs, upon the ground that they were given by the sta¬ 
tute. 

Shepherd and Lem Serjts. now shewed cause.. The 
statute operates nothing; it does not take away the 
Judge’s power to certify. In the cases where that is 
circumscribed, the stat. 43 Eliz, c. 6. gives the special 
exceptions. 


1808. 


Williams 

e. 

Milleh. 


Jiest Serjt. in support of the rule. The intention of 
the legislature was to give.the full costs of suit, for it is 
impossible that the damages to be given for imitating one 
single print can ever amount to forty shillings, and there¬ 
fore, unless the legislature had intended specially to give 
costs, they would have left this species of property uti 
protected. The statute being subsequent to the 43 Eliz. 
cannot be restrained by the exceptions of that act: and 
unless the words of the statute are nugatory, full costs 
must follow the verdict. There is no instance in which 
a statute having given costs, the Judge has taken them 
away by a certificate. 


Mansfield C. J. The law would have given the 
action upon the prohibitory clause, if the act had not 
proceeded to direct it. The statute gives costs, but if it 
had merely said, u the Plaintiff shall recover damages/* 
the costs would have followed : therefore this statute in 
giving the action gives nothing. 

Chambre J. The Plaintiff will still have his costs, 
though they will • be small. The statute contains no 
words to curtail the Judge’s discretion to certify. 

Rule discharged. 

" " " 11 ■ ■■ — — * t _ m 

Note. It was not observed in the course of the argu¬ 
ment, that the stat. 27 Geo. 3. c. 38. s. l.in prescribing 

E e 3 the 
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the mode of redress to be pursued for offences com¬ 
mitted in Scotland, gives damages with full costs of 
suit. 


Nov. 24. 


Stoughton v. Leigh. 


John Hanbury was in his life time, and during his 


ofmines ,Sd,le was a case directed out of the High Court of 

wrought dur- Chancery for the opinion, of this Court: the facts 

the coverture. . Ti 

Whether by were in substance as follow, 
tlie husband, or 
By lessees for 

years, whether marriage, and at his death, actually seized of divers 
Paying pccu- 

niary rents, or landed estates* and of several mines and strata of lead 
Ami whether ana coal: namely, in bis own land, a lead mine and a 
under the hus coa ^ m * ne > neither opened, wrought, or demised. Two 
bandb own lead mines and two coal mines, which, during the cover- 

Or have been ture, he had demised to tenants for years, reserving pe- 
absolutcly 
granted to him 
to take the 
whole stratum 
in the land of 

0t Sueh a grant continued now to work it; and the other had not been 

it a grant of a ,, 

real heredita¬ 
ment in fee simple. 

But dower is not due of mines, or strata, unopened, whether under the husband's 
soil or under the soil of others. 

If land assigned for dower contain an open mine, tenant in dower may work it for 
her own benefit. A . 

Dower may be assigned of mines, either cOTectively with oilier lands, 

Or separately of themselves. 

It shall be assigned by metes and bounds if practicable: otherwise, either by, 

A proportion of the profits, or, 

Separate alternate enjoyment of the whole for short proportionate periods. 

If the heir, being of ndl age, assign excessive dower, he has no remedy at law. 

If the sheriff assign excessive dower, the heir may have a scire facias to obtain an as¬ 
signment dc novo. Or if 

The heir under age assign excessive dower, he may have relief by writ of admeasure¬ 
ment of dower. 


cuniary rents, to be paid whether they did, or did not 
open and work them; and of each sort of these one had 
been opened before his death, by the tenant, who still 


opened; 
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opened; a lead mine and a coal mine which he had 
demised during the coverture to tenants for years, ren¬ 
dering not pecuniary rents, but quantities of the lead ore 
and coal when gotten, and the tenants were by the ..terms 
of their leases at liberty to work or not to work these 
mines; the coal'mine was at the time of John Hanbury *s 
death, and of this suit, wrought by the tenant; the lead 
mine had not been opened; and two lead mines and 
two coal mines, which had been opened and were 
wrought by ihe deceased himself at the time of his 
death, one of each sort qf which mines had, from the 
time of his death, ceased to be wrought, liis heir 
thinking them unprofitable: the other of each sort 
the heir continued to work to profit. The first questiou 
was, whether John 11 anbury’s widow were entitled to 
dower of all, or any, and which of these mines, and what 
the widow could claim to be legally assigned to her 
thereout as her dow r er? The deceased was also entitled 
to the following minerals lying under land, which was 
not his own, but wherein he had purchased of the land- 
owner liberties to work through his land: namely, a 
mine or stratum of coal, and another of-lead ore, which 
he had opened and wrought during the coverture, and 
was working at the time of his death, since which the 
licir had ceased to work the lead, but continued to work 
the coal: a mine or stratum of lead, and another of 
coal, which he had not opened or wrought; a mine or 
stratum of lead, and another of <&il, which he had de¬ 
mised to tenants for years, rendering at? their own op¬ 
tion, w'hich they might annually make, either pecuniary 
r.ents or rents in kind, commencing from the time when 
the mines should be wrought. The lead mine liad been 
opened before the death of John IIanbury, and the tenants 
had paid their rents in ore in kind. The poal mine had 
not been opened, nor was yet opened. 


1808. 


STOI'GHTOM 


r. 

Leigh. 


E e 4 


In 
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In case the Court should be of opinion, that the wido\V 
was entitled to dower in any of the cases mentioned in 
the first question; the next question for the opinion of 
the Court Vvas, Whether she was entitled to dower of all, 
or any, and which of the mines, strata, or rents secondly 
above mentioned, and what she could legally claim to be 
assigned to her, as her dower thereof? 

Lastly, soon after John if anbury's death, the heir le t 
the widow into possession of, and assigned to her for her 
dower of an estate called (A), certain closes of land, in 
which there was an open coat mine, wrought at a cer¬ 
tain period during the coverture, but which had ceased 
to be wrought long before the husband’s death: and the 
value of the closes was amply sufficient to answer any 
demand of dower, without regard to the value the 
coal. The widow had, since her husband’s death, begun 
to work this mine, and had retained the profit to her 
own exclusive use. 

The third and further questions, for the opinion of 
the Court, were, Whether the widow was in law entitled 
in virtue of her interest of dower, or for any other rea- 
Bon, to work this mine, for her own exclusive use and 
benefit ? 

Taking the assignment of these closes, as the widow’s 
dower, to be the act of tfie heir himself, and to have 
been a most excessive assignment in point of value, Ilad 
the heir by law any a^*wlint remedy against the dow- 
ress, as against the effect of bis own act ? 

If this assignment had not been his own act, but had 
been made in the course of legal proceedings under a 
writ of dower, Would the heir by law, have any, and 
what remedy against the effect of such assignment ? 

t 

This case was argued by Shepherd and Best Serjeants 
on behalf of the dowress. They contended that mines 
in general are subject to dower like all othe real pro¬ 
perty. 
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perty. The rule may be thus laid down: wherever a 
perpetual inheritance arises out of land, or is connected 
with land, it is the subject of dower. The wife is en¬ 
titled to dower of all profits of land in which the ipisbaud 
was seised of ail estate of inheritance. F. N. B. 148. 
Many things of a less permanent and substantial nature 
than mines are subject to dower. Springs of water were 
held in the case of Rex v. blitter, Cowp. (319- to be pro¬ 
fits of the land. So dower is due of tolls arising from a 
public navigable river. Buckeridge v. Ingram , 2 Ves.jun. 
652. If a man let lands with liberty of digging, his 
wife shall not therefore the less be endowed of th^p. 
Many of the cases put by Lord Coke, 1 Inst* 32. a, are of 
things not partaking so much of the nature of real pro¬ 
perty as mines; But whatever may be the case as to 
such mines as are unopened, those which are opened are 
clearly liable to dower. The husband by opening them 
has destroyed all other profits of the land, and if they 
are not continued to be wrought, they will be spoiled. 
Clavering v. Clavering, 2 P. Wms. 389. So that the 
working of mines once opened is beneficial, and not de¬ 
trimental to the inheritance. In Holbyx . Holby, 1 Vern, 
(218. the only dispute was as to the quantum: the right 
to dower of mines was not doubted. A lessee for 
years may work mines, if open; Co. iAtt. 54. b. ; or if 
let for the purpose of being opened; Saunders’s Case, 
5 Co. 12 .; and it is not waj^p. 2. As to the question 
how dower shalf be assigned o^these mines, the rule is, 
that where the property is of .such a nature that a divided 
third part cannot be given, the wife is to be endowed in 
a special manner; as of the third toll-dish, or third part 
of the profits. In the case where the laud above and 
below the mines wrought iiy the husband belonged to 
another, her right must be the same; (or it is immate¬ 
rial to whom the surrounding land belongs; the question 
must be decided upon the nature of the property itself. 

This 


1808. 


STOL'GHTOft 

V. 

Leigh. 
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This can only be considered as real property: it would’ 
go to the heir, as would a fishery, which is clearly sub¬ 
ject to dower. It is wholly immaterial whether or no 
the heir has wrought the mines; for since’ the title of 
the dow'ress is derived from the husband, and not from 
the heir, it cannot be affected by his acts or omissions. 
Upon these principles the widow is entitled to dower of 
the mines respecting which the first and second questions 
are raised. 3. L r pon the last question it is equally clear 
that the widow T is entitled to work the mines in the land 
assigned to her for dower, which were even opened in 
l]fir husband’s life; for tenant in dower is tenant for 
Ine, and tenant for life may work all open mines; or at 
least it rests on the other side to shew on what principle 
she is to be restrained from the pernancy of the ftfipfits 
of the land assigned her. 4. But if the heir has himself 
set out two much for her dower, the law gives him no 
remedy. Where dower, has been assigned by a guardian, 
or an infant before he was of age, there the law gives a 
writ of admeasurement of dower; but where the heir 
being of full age has himself assigned two much, neither 
he, nor his infant heir shall have the writ. 2 lust. 368. 


Lens Serjt. contra. Where mines have been actually 
wrought as part of the estate of the husband, they may 
perhaps be collaterally subject to dower together with 
the rest of his real property But mines have never been 
assigned as in their own nature liable 9 to dower. The 
interest of tenant in dower is a life estate only; but an 
interest which can enable the ^possessor to work mines, 
must be an estate of inheritance, for it is an act of waste 
in a tenant for life. The words, of Littleton , s. 36. 
“ lands and tenements” do not decide, the question. 
Dower is not due of every tenement, fdr dower does 
not lie of a tenement eo nomine. Kent v. Jierry, 1 Sir. 
025. Lord Coke,, 1 Inst, 32. a. enumerates all the vori. 

ous 
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ous species of property which are subject to dower, but 
he does not include mines amongst them ; and it is ob¬ 
servable that all the matters there enumerated are the 

* 

subjects of annual increase and renewal, which miues 
are not. Thus a common is a collateral right, consisting 
in the enjoyment of herbage annually renewing. The 
prolits of a mill, of a fair, of the custody of a gaol, arc 
all of an annual nature. Mines are only to be used by 
the proprietor of the inheritance, for when they are 
used, they arc gone. This reason is still stronger in the 
case of mines than in that^ of timber, which is not the 
subject of dower. Whitfield v. Benoit, 2 P. Wms. 242^ 
tenant for life was equally restrained from waste in both a 
No case is cited in F. N. B. 149. to support the assertion 
there made. A further reason why mines should not 
be subject to dower, arises upon the second question . 
for if a writ should issue to the sheriff to assign dower, 
there is no rule by w hich he could possibly assigu it. As 
to the third class of mines, let for a rent, it may be 
answered, that where the demise comprehends under 
one rent different species of property, some of them in 
their nature subject to dower, and others not, it does 
not follow that the wife shall be endowed of one third 
of the whole rent, which is partly reserved in respect of 
property not the subject of dower. As to the fourth 

class, where a man is not seised of the land, but has 

% 

purchased a mere privilege to jvork a mine in the land 
of another, that cannot t>e the subject of dower. . It is 
a right not capable of being granted in fee simple, which 
implies a perpetuity; for the mineral is a produce of the 
earth, which will not be renewed. It may be admitted 
that the conduct of the heir in working or in disconti¬ 
nuing the mines, will not decide the question either way. 
Terhaps the mines which had been wrought during the 
coverture, and continued to be wrought *after the hus¬ 
band’s decease, may fall under a diffident predicament 

from 


1808. 


Stouchton 


r. 

Lkicu. 
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from the others. As to the effect of the assignment by 
the heir himself, it is not to be taken that he has assigned 
to the widow these mines, but she has taken more than 
was assigned to her, and that to which she was not at all 
entitled : he assigned her the land, but did not intend to 
assign her the mines within it. If land were assigned in 
which was a grove of oaks, though the only profit of 
that land would be in the timber, the dowress could not 
cut a single tree. If indeed the heir had himself assigned 
more than he ought, of property liable to dower, it seems 
that he would be without remedy. <2 Inst. 867. 8. but 
this is not a case of actual endowment by the heir, of the 
mines. The case of Holby v. Hoiby decides nothing, for 
there, although the widow had obtained an unfair ad¬ 
vantage, the Plaintiffs were willing to grant her one third 
of the mines, without raising the question of her right, 
which therefore never came under the consideration of 
the Couit. 


Best, in reply. Lord Coke is not an authorityto shew 
that at the time when he wrote, any express decision had 
been promulgated on the subject of mines. It is said by 
Fit sherbett, N. H. 149. that the wife shall be endowed 
of commons, 8fcc. and of any other estate of inheritance, 
of which the husband was seised. This passage then, as 
well as the case of Holby v. Holby , are express recogni¬ 
tions that mines are subject to dower. In the case of 
Clavering v. Clavering , the mine?were opened subsequent 
to the creation of the estate for life. In the case of 
IVhitJield, v. Bezcit, all the mines were unopened. As to the 
strata in another person’s land, the husband had not, as it 
has been said, a mere privilege; he had an exclusive pro¬ 
perty in the stratum, and a privilege to go through the 
surface of the superincumbent land for'the purpose of 
working it. 


Mansfield 
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Mansfield C. J. The grant of the stratum must be 
taken to be a grant in fee-simple.' In the course of the 
discussion I was strongly struck with the argument used 
for the heir, that Lord Coke lias in 1 Inst. 32. enumerated 
all the species of inheritance of which a woman shall be 
endowed: and 1 thought it extraordinary that no men¬ 
tion should be made of mines. But upon referring to 
the passage, it appears to be no enumeration of all the 
things whereof a woman shall be endowed. Nothing 
like it: in the 36th section, upon which this passage is 
a commentary, Littleton says, the wife shall be 'endowed 
of all lauds and tenements of which her husband was 
seised. Lord Coke says not a word to explain what is 
land or what is a tenement, thinking the import of those 
terms well known in the law. But the intention of the 
passage is, to shew, that though all lands and tenements 
are subject to dower, aud assignment is to be made by 
metes and bounds where it can, yet it is no impediment 
to dower that the tenements are of such a nature, as that 
they cannot be assigned by metes and bounds; but in 
those cases it shall be assigned as well as it can be, as by 
the third toll-dish of a mill, or the like. In the prece¬ 
ding chapter, which is of tenant by the curtesy, Little¬ 
ton does not mention of what the wife must be seised; 
and Lord Coke, 29. b. speaks of lands only, but Little¬ 
ton, s. 52., speaks of tenements. The words in botli 
cases must receive tho same exposition: and it is only ne¬ 
cessary to see whether this species of property be land 
pr a tenement; Comyn , and the other digests which have 
been cited, only follow the words of Co. Litt., the reason 
of whose authority is above stated. In the case of trees 
there is a profit in the shade and pannage, but in the case 
of a mine, the working it is the only mode in which it can 
be. enjoyed. * 


1808. 


STOUGHTOIf 


r. 

Leiuh, 


A se- 
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A second argument was prayed on behalf of the heir, 
which the Court refused, thinking the case sufficiently 
clear. $ 

The ’Court certified to the High Court of Chancery 
that their opinion upon the questions proposed to them^ 
arising from the first and second statements in the case, 
was, that the widow of John Jlanbun/ was dowable of 
all his mines of lead and coal, as well those which were 
in Lis own landed estates as the mines and strata of lead 
or lead ore and coal in the lands of other persons, which 
had in fact been open and wrodght before his death, and 
wherein he had an estate of inheritance during the co¬ 
verture ; and that her right to be endowed of them had 
no dependance upon the subsequent continuance or dis¬ 
continuance of working them, either by the husband in 
his lifetime, or by those claiming under under him since hia 
death. 

They thought too that her right of dower of such 
mines, Sec. could not be in any respect affected by leases 
made by the husband during the coverture; but if any 
of the existing leases for years were made by the husband 
before marriage, then the endowment, (if made of the 
mines,) must be of the reversions and of the rents re¬ 
served by such leases as incident to the reversions ; in 
which case they thought the widow would be bound so 
long as the demises continued, to take her share of the 
renders, whether pecuniary or otherwise-, according to 
the terms of the respective reservations. They were 
also of opinion that the widow was not dowable of any 
of the mines or strata which had not been opened at all, 
whether in lease or not. 

In assigning the dower of Mr. Hanbury's own lands, 
the sheriff must estimate the annual value of the open 
mines therein as part of the value of the estates of which 
the widow is dowable j but it was not absolutely necessary 

that 
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that he should assign to her any of the open mines them¬ 
selves, or any portions o them. Timthird part in value 
which^e should assign to her might consist wholly of 
land set out by metes and bounds, and containing none 
of the open mines. Or he might include any of the 
mines themselves in the assignment to the widow, de¬ 
scribing them specifically if the particular lands in which 
they lie should not also be assigned ; but if those lands 
should be included in the assignment, the open mines 
within them might, but were not necessarily to be so de¬ 
scribed, being part of the land itself which was assigned ; 
and as the working of open mines was not waste, the 
tenant in dower might work such mines for her own ex¬ 
clusive profit. Or the sheriff might divide the enjoy¬ 
ment and perception of the profits of any of the parti- 
-cular mines as after mentioned. 

Jn regard to the mines and strata which Mr. Hanbury 
had in the lands of other persons, they were of opiuion 
that it was not necessary that the sheriff should divide 
each of the mines or strata; but he might assign such a 
number of them as might amount to one-third in value 
of the whole, or die might proportion the enjoyment of 
such of them as he should think necessary, so as to give 
each a proper share of the whole. 

If the division of an open mine could be made by 
metes and bounds, as lands ar$ required to be divided 
without preventing the parties from having the proper 
enjoyment and perception of the profits, theyJtliought 
that mode should be adopted; but as the property 
seemed to them to be incapable of a beneficial severance 
iu that way, they thought the case analogous to some of 
those stated by Lord Coke , 1 Inst. 32. a .; wherein it ia 
held that the sheriff may make the assignment in a spe¬ 
cial manner; aad that therefore he might so proceed 
with respect to the mines in question. They found no 
authority however establishing any precise mode of di. 
viding a mine, uor could they point out any that might 

not 
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not be attended with inconvenience; but if the sheriff 
was to make the assignment, they thought he might 
lawfully execute hflfduty by directing separate % mate 
enjoyment of the .whole for short periods, proportioned 
to tho share each had in the subject, or by giving the 
widow a proportion of the profits. 

In answer to the last question proposed to them, they 
were of opinion that the widow was entitled to work for 
her own exclusive use the open mine within the close 
that had been assigned to lier without any exception of 
the mine, for her dower of one .of the estates, notwith¬ 
standing the excess arising frein the omission of such 
exception ; and inasmuch as the assignment was the act 
of the heir himself, being of full age at the time, they 
thought he had no remedy at law against the dowress 
for avoiding the consequences of that act. Had he been 
under age at the time, he might have had relief by writ 
of admeasurement of dower; or had the assignment been 
made by the sheriff in execution of a judgment in dower, 
the heir might have had a scire facias to obtain ail assign¬ 
ment de novo* 


REGULA GENERALI S. 

It is ordered, That from henceforth, on all special 
arguments to be heard in this court, the paper-books 
shall be dilivered to the Lord Cheif Justice and the 
other Judges, two days (exclusive) of the day of such 
delivery, before the day on which the same shall have 
been set down for argument. 

J. Mansfield. 

S. Lawrence. 

•A. ClIAMBBB. 


END OF MICHAELMAS TEEM. 
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Hindle v . O’Brien. 


Jan. 95. 


£iHEPHERD Serjt. had in the last term obtained a 
rule nisi to set aside the judgment which had been 
signed in this case upon «a warrant of* attorney, and to 
restore the sum of 269l« 10s. 6d. which had been levied 
under an execution thereon. The Defendant had given, 
for various sums borrowed of the Plaintiff, bills and pro¬ 
missory notes, with usuribus premiums. The parties at 
length stated a usurious account, and the Defendant, to 
secure the payment of the whole by instalments, gave 
bills payable at stated periods and a warrant of attorney, 
in exchange for which, the Plaintiff gave him up his ori¬ 
ginal bills. Upon the Defendant's failure to pay the se¬ 
cond instalment, the Plaintiff entered up judgment, and 
sued out execution. 


Where usu¬ 
rious securities 
have been act¬ 
ed on, and the 
money partly 

E aid by die 
orrower, the 
Coni t will not 
set aside a 
judgment and 
execution, but 
upon the terms 
of the Defend¬ 
ant repaying 
the principal 
and legal in¬ 
terest. 


Lens Seijt., in shewing cause, prayed that the Court 
would enable the Plaintiff to try the usury in an action 
Vol. I. F f at 
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at law, or refer the whole account to the prothonotary ; 
or at least he contended, if this judgment were to be set 
aside, the Defendant must give back the original bills, 
the surrender of which was the consideration for the 
judgment. Edmondson v. Popkin , 1 Bos. 270. And the 
money levied ought to be paid into court, to abide the 
event of any action on the bills, not to be repaid to the 
Defendant. 


Shepherd and Onslow Serjts. contra. Since the warrant 
of attorney is ^>nfessedly usurious, the Plaintiff is enti¬ 
tled to nothing more than the "re-delivery 'of his old biff 
upon his restoring the money levied: the parties will then 
be placed in the same situation as before the last account 
taken. The Court will not in their discretion send the 
parties to the prothonotary, because the Plaintiff would 
be thereby placed in a much better situation than he 
would have been in without this corrupt judgment; and 
besides, no question subsists here for the prothonotary 
to enquire into. In the case cited the usury waq 
denied. 


Heath J. -This is an application to the equitable 
jurisdiction of the Court, to get rid of a warrant of attor¬ 
ney which is good at law. The party applying must 
therefore do that which is equitable. If he applies to 
the equity, of the Court, he waives their legal jurisdic¬ 
tion : he cannot at once take the benefit of hoth. 

Lawrence J. If the Defendant had applied upon 

the first' giving of the warrant of attorney, he would 

have been entitled to set it aside, and to be put in statu 

quo. But here he has suffered several of the bills to be- 
* » 

come due, and has paid part of the money secured by 
them. He ought therefore to discharge the principal 
and legal interest. 


. Chamber 
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Chambre J. There is no ground to direct an issue, 
the usury not being denied. But this is an application 
to the equitable jurisdiction of the Court, and the Court 
will qompehthe party applying, to do what is equitable; 
which is, to pay the money .that has been really ad¬ 
vanced, with legal interest. 

It was ordered, that the judgment and executions 
should be set aside, and that the money twhich had been 
levied, should be paid into court, there to abide the event, 
and that it should be referred to the prottyonotary to take 
an account generally of all matters between the parties* 
and to compute the principal and legal interest due to 
the Plaintiff. 


Pearson, Demandant. Maynard, Tenant. 


^JOCK ELL Serjt. on behalf of the sheriff of Yorkshire 
and four knights who had been summoned to appear 
at Westminster, and there to be sworn.to make election 
of the grand assize between the demandant aqd the tenant 
in this cause, and who then attended at the bar, had- 
k moved, with the consent of Shepherd Serjt. of counsel 
for the tenant, that before the knights were sworn, they 
and the sheriff might be paid their expences of coming 
np to J London from Yorkshire, and returning. The de¬ 
mandant having omitted to insert an alternative nisi prius 
clause in the writ, the summons, which they had obeyed, 
absolutely required their appearance at bar. 


Williams Serjt. for the demandant opposed this appli¬ 
cation. Their appearance here is a duty cast upon them 
by the law. It is doubtful whether they would be bound 
to appear at the assizes, if the nisi prius clause had been 

F f £ inserted. 
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Himolb 


V. 

O'Brien. 


Jan . X6. 


In a writ of 

right, if the 
nisi prius 
clause be omit¬ 
ted in the writ 
of summons, 
and the knights 
come from a 
distant county, 
and appear at 
bar, the Court 
will not com¬ 
pel them to be 
sworn unless 
the Demand¬ 
ant will under¬ 
take to pay 
theircxpences. 

It is settled 
that the nisi 
prius clause it 
properly in¬ 
serted in the 
writ of sum¬ 
mons. 
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r. 
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inserted. Tn Luke v. Harris , Bl. 12GG. Blackstone J. 
was not satisfied of the propriety of the practice, though 
it was in that instance allowed. Even if it is regular, 
the practice is of very late date, and, it cannot make the 
ancient course of law improper, which has prevailed for 
so many ages. Besides, the Court have no jurisdiction 
to give costs in this case, for there are no costs in the 
action. 

Heatii J. Ever since the case of Luke v. Harris the 
usage* has been to insert the nisi prius clause in the writ 
of summons. 

Lawrence J. The question is, whether it is not fit 
and reasonable that these gentleman should be paid their 
expencesof coming up hither, and whether, if the de¬ 
mandant refuses to pay them, the court will compel them 
to be sworn, or whether in that case, they may not take 
their own course, to be sworn oj; not, at their peril. The 
case of Luke v. Harris was very much debated and con¬ 
sidered. 

t 

The Court determined that they would not compel 
the knights to be sworn, unless the demandant would 
undertake to pay so much for their expences as the pro- 
thonotary should award. 

The demandant then gave the undertaking required, 
and the knights were sworn. 

The Court refused to grant the expences of the. 
sheriff. 
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Lord Dormer v. Knight. 

OVEN A NT, to recover the arrears of an annuity of 
800 /. per aim. granted to the Plaintiff for the use of 
his sister the Defendant’s wife. The Defendant pleaded 
another deed executed by the Plaintiff, by wltych it was 
covenanted that if the Defendant’s wife should “ asso- 
“ ciate, continue to keep company with, or cohabit, or 
“ criminally correspond with J. I'.” the annuity of 
800 /. should cease, and* instead thereof the Defendant 
should be compellable to pay an annuity of 400 /. only, 
and that she did afterwards associate with J. F. by which 
the annuity was reduced to 400 /. The replication de¬ 
nied that she had associated with J. F. Upon the trial 
of this cause at the sittings after last Michaelmas term^ 
before Mansfield C. J., several witnesses proved that Mr. 
F. had frequently called at the house, and had left his 
caid, like any other visitor; he had sometimes been ad¬ 
mitted; but the witnesses had never seen any improper 
behaviour in him, nor any appearance of levity in the 
lady. Upon this evidence Shepherd contended that he 
was entitled to recover the whole annuity of 800 /. ; but 
Mansfield C. J. thought it was the meaning of this deed, 
that there should be uo communication whatever between 
the parties, and that if the innocent visiting sw orn to had 
taken place, the annuity was reduced to 400 /. per annum > 
and under his direction the jury gave a verdict for the 
art ears of the annuity of 400/. only. 


Jan. 26 . 


Proviso that 
an annuity 
should cease if 
a lady slion||l 
associate, con¬ 
tinue to keep 
company with, 
or cohabit or 
criminally cor¬ 
respond with J . 
F. All inter¬ 
course what¬ 
ever, thoiijrh 
the most inno¬ 
cent, i> within 
the terms of 

the deed* 


Shepherd Serjt. now moved for a new trial, upon the 
ground that the damages were too small, contending that 
the association intended by the deed was a criminal inter¬ 
course, and stating circumstances from which he believed 
that upon another trial the suspicion of criminal iuter- 

F f a course 

9 
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e. 
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course even before the separation would appear to have 
been unfounded. 

I'he. Court were clear that this deed had received a 
perfectly right construction ; for it appeared by the evi¬ 
dence, that short of criminal intercourse, Mr. 1'. was a 
suspected person. The words of the deed were as gene¬ 
ral as cyuld be, and went much further than the mere 
exclusion of criminal cohabitation : the intention was, to 
put a stop to all intercourse whatever between these two 
persons. The receiving p. span’s visits whenever he 
chuses to call, is associating with him. The parties had 
chosen to express themselves in those terms, and the 
words must receive their common meaning an^pccep- 
tation. 

The Court refused the Rule. 


Jan. 26. 


If a reco¬ 
very do not 
pass within 
the term in 
which the de¬ 
dimus recites 
the writ of 
summons to be 
returnable, it 
will not suffice 
to indorse on 
the renewed 
dedimus a i e- 
turn purport* 
ing to be made 
by the com¬ 
missioners who 
returned the 
former writ, 
without having 
their actual 
signature. 


Bevir, Demandant. Robbins, Tenant. 
Beech, Vouchee. 

jjOCKELL Serjt. moved that a recovery might pass 
under the following circumstances. A writ of dedi¬ 
mus potestatem was sued out, tested the Qth of November, 
and reciting the writ of summons to be returnable in 
Michaelmas term. Two of the commissioners named, 
on the 25th of November , within the term, signed the 
caption, and the return of the dedimus , and made the 
usual affidavit of taking the acknowledgment of the war¬ 
rant of attorney, but the documents were not transmitted 
to London soon enough for the recovery to pass before 
the last day of the term. The cursitor then issued 
a second writ of dedimus potestatem, 'usually called a 
renewed writ, which was tested the 19th of Novem¬ 
ber, and recited the writ of summons to be returnable 
in this term. The solicitor attended with this writ at 

the 
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the Judges* chambers for his allocatur; when it appeared 
that no return was indorsed thereon, and upon this de¬ 
fect being pointed out, he soon after brought it, having 
a return indorsed thereon, the signature of the commis¬ 
sioners residing in the country who had relumed the 
former writ, having been since subscribed to it in Lon¬ 
don ; and it was stated to be an~usual practice, when a 
recovery does not pass in the term in which the writ of 
summons is returnable, and it is intended to pass it in a 
subsequent term, for which the same writ of dedimus po¬ 
test at em will not suffice, that in order to save fees to the 
parties, the deputy cursitor takes back the first writ, 
which is then filed with the clerk of the king's fines, and 
issuq^ new writ, upon which the solicitor employed en¬ 
dorses a return purporting to be made by the commis¬ 
sioners who returned the first writ. The cursitor then 
annexes the second writ, so; returned, to the warrant of 
attorney and affidavit, and thereupon the recovery has 
passed. 


1809. 



Bevm 


v. 

Bobbins. 


The Court refused to sanction bo irregular a proceed¬ 
ing, and Cockell 


Took nothing by his motion. 



Rucker i?. Palsgrave. 


Jon. 26. 


f JpHIS was an action upon a valued policy of insu- Payment of 
ranee. The Defendant paid into court 301 per cent. coJr^to^e 
Upon the trial of this cauBe at Guildhall before Mam - amonnt of a 
field C. J., Shepherd Serjt., for the Plaintiff, contended, ona , ?»!Sj Hp * 
that a»the contract admitted the value, and as the pay- 
ment of money into court admitted the contract, the tot* 110 ** 
Defendant had made an admission, which furnished at 
least a primd facie case for the Plaintiff, of a total loss to 


Ff 4 


the 
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c. 

Palsgrave. 


the amount insured; and that it was incumbent on the 
Defendant to shew that the loss was less than the whole 
value in the policy. Mansfield C. J. wasof a contrary 
opinion, and the Plaintiff, having no other evidence, was 
nonsuited. 


Shepherd now moved to set aside the nonsuit, and enter 
a verdict for the Plaintiff for the whole amount of the 
value in the policy, or at least that the Plaintiff might 
have the benefit of a new trial. 

The Court were unanimous that the Defendant's rule 
was merely an* admission that a loss of 00f. per cent . had 
been sustained, and no more, and refused the^uppli- 
cation? ” 


Jam. ft. 


Paton v. Winter and Another. 


If upon a 
bill bein': pre¬ 
sented for ac- 


PJ^HIS was a special action upon the case, in which the 
declaration stated that the Plaintiff was lawfully 


payeenaUcra^it P ossesset ^ °f a bill of exchange drawn by T. Wells upon the 
as to the time Defendants for forty-six pounds six shillings and sixpence, 
andacceptsit and payable one month after the date thereof to his 
vacateTthe bdl own or ^ er > an ^ which bill had been duly indorsed and 


sis against the delivered by T. Wells to JR. Stafford and by R . Stafford 

drawer and in- • . . . 

doners. to the Plaintiff, and the Plaintiff was lawfully entitled 

holder acqui- to receive the money therein specified when it should 

alt^atmn^and ^ ecome due, according to the tenor therof; that he 

acceptance, it caused the bill to be presented to and left with the De- 

m betwecn'tlie fendants Ybr their acceptance, and that they, contriving 

ceptor. and BC to injure him, and to render the bill void and invalid. 

The keeping • 

the bill, and presenting it for payment .at the deferred period, is proof of such ac- 
quiscence. 

And the holder cannot afterwards maintain an action on the case against the accep¬ 
tor, for thereby destroying the bill. 

and 
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and to deprive him of the security of, and means of com* 
pelting payment thereof from the drawer and indorser in 
the event of the bill being and remaining unpaid by the 
Defendants, afterwards, and whilst the bill so left for ac¬ 
ceptance was in their custody, wrongfully and without 
the licence or consent, and against the will of the Plaintiff, 
or of the said T. Wells , or 11. Stafford , defaced, erased, 
altered, and made it void, by then and there, after the 
bill had been issued, negociated, and put into circulation, 
erasing the word one, and substituting for it the word 
two, thereby erasing and altering the period at which the 
bill was made payable, from one month to two months ; 
whereby the period for p^ment was altered and re¬ 
tarded, £nd the bill rendered null and void : he further 
averred, that although the Defendants did accept the 
bill so altered and defaced, at such altered and enlarged 
period, they did not pay the same, either at the expira¬ 
tion of the period at which the bill became due according 
to its original teuor thereof, or at the expiration of the 
period, at which they so accepted the same, or at any 
other period ; whereupon the Plaintiff required T. Wells 
and li. Stafford respectively to pay die same, and averred 
that they refused on account of such defacing and alte¬ 
ration and avoidance; and that the Plaintiff had not any 
means of compelling either Wells or Stafford to pay the 
same ; and that he had lost the. money therein specified, 
and all value for the same* There was also a count in 
trover. 


1809. 

Patch 


r. 

Winter. 


Upon the trial of Aiis cause at Guildhall before 
Chambre J. at the sittings after last Triniti / term, the facts 
alleged in the declaration were proved, with this addition, 
that the Plaintiff received the bill after the alteration and 
acceptance, and lodged it with his bankers, who presented 
it for payment at the end of the two months, when it 
was refused by all the parties. It did not appear \\ hetiier 

" the 
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the Plaintiff knew of the alteration or not. The jury 
found a verdict for the Plaintiff upon the special count, 
and for the Defendant upon the count in trover, with 
liberty for the' Defendant to move to set it aside, and en¬ 
ter a nonsuit, upon the ground that the action could not 
be supported. * 


Accordingly Runnington Serjt. having in Michaelmas 
term last obtained a rule nisi , 


Shepherd Serjt. now shewed cause. He admitted that 
a drawee may make a parti^ or limitted acceptance, or 
may make as it were, a new bill, with the consent of all 
the parties. But it did not therefore follow, that the 
Defendant should not be liable to make good the damage 
which he had occasioned to the holder of a bill, by alter¬ 
ing it without such consent. In this case no such con¬ 
cent could be presumed, for the acceptor returned the bill 
without apprising the holder of the alteration he had 
made, and the bill was laid by without observation until 
die time of presenting it for payment ; when the drawer 
properly refused to pay it, because it was not the bill 
which he had issued. This want of notice had deprived 
the holder of his remedy against the drawer and indors¬ 
ers ; to whom he might immediately have resorted, if he 
had been informed that the acceptor would not pay the 
bill till the end of two months. 


Runnington , in support of th| rule, contended, 1. that 
this action, which he said was prima impressionism could 
not be sustained; inasmuch as the Defendant had not 
destroyed the bill by his alteration of it; but on the con¬ 
trary, was liable upon his acceptance of it; and that 
therefore the Plaintiff had his action on that contract, 
and no other remedy. A drawee was not bound to ac¬ 
cept according to die terms in which die bill was origi- 

• naJJy 
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nally drawn, but he might partially accept it for less 
than the whole amount, Wegerstoffe v. Keene , 1 Str. 214* 
and Petit v. Benson, Comb. 452. or conditionally in cer¬ 
tain events, Mason v. Hunt, 1 Doug. 297. Julian v„ *S'Ao- 
Irooke, 2 Mils. 9. Smith v. Abbott, 2 Str. 1152. or to 
pay at a time future, Walker v. Atwood, 11 Mod. 190* 
If, as between the* holder, and the drawer and indorsers, 
the bill was destroyed by the alteration, the bolder might 
have refused to receive the bill with this acceptance on 
it; but the acceptor thereby entered into a new contract, 
which he was bound to e>:egute, and to which the holder 
had become party, by receiving and keeping the bill thus 
accepted. The case of Price v. Shute, mentioned in 
Molloy, Lib. 2. c. 10. s. 28. is a decision fully in point: 
fur there, a bill drawn payable on the 1st of Jdnuary, 
was accepted to be paid on the 1st of March: the bolder 
struck out the first of March, and put in the 1st of Ja¬ 
nuary ; and when it was due according to that date, he 
presented it for payment, which the acceptor refused; 
whereupon the payee struck out the 1st of January, and 
restored the 1st of March, and recovered in an action 
brought upon that acceptance, as the case is understood 
by Buller J. Master v. Miller, 4 T. R. 336. So, in 
this case, whatever defence this alteration might have 
afforded to the drawer; yet as between these parties, the 
bill, after the acquiescence of the Plaintiff, continued va¬ 
lid, and payable at the deferred period. 


1809. 


Paton 

r. 

Winter. 


The Court were of opinion that the Plaintiff, by keep¬ 
ing the bill, had acceded to the alteration, and had dis¬ 
charged,the drawer: but upon the other poidt, Law¬ 
rence J. observed, that in Master v. Miller, three Judges 
against Buller J. thought there must have been some mis¬ 
take in Malloy's account of that decision, or«that the case 
was not law; and that Lord Kenyon C. J. held that the 
case did not conflict with Master v. Miller, because there 
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Pa ton 
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Winter. 


the acceptance only was altered, but there was no altera¬ 
tion of the bill itself: in Master v. Miller it was held 
that an alteration made in the bill vitiated the bill against 
all parties. 

Rule absolute (a ). 


(a) It was not suggested up¬ 
on the argument, whether a new 


stamp was necessary for the bUl 
thus altered. 


Jan. 51 . 

If tin* Eng¬ 
lish notice at 
the foot of com¬ 
mon process 
require the De¬ 
fendant to ap¬ 
pear at a re¬ 
turn day in an 
impossible 
year, it is not 
such nil irregu¬ 
larity for which 
tiic Court will 
set aside the 
proceedings. 


Steel v. Campbell. 

-wyEST Serjt. had obtained a rule nisi to set aside the 
proceedings on accdhnt of an irregularity in the 
English notice at the foot of the common process. The 
writ Was tested on the 28th of November in the 49th year 
of his majesty’s reign, and was returnable in 8 days of 
Ht. Hilary ; but the notice required the Defendant to ap¬ 
pear on the 20th day of January 1808. 

Shepherd Se.rjt. now shewed cause. In the case of Doe 
v. Right ley, 7 T. R. 63. a notice to quit at Lady-day, 
which will be in the year 1793, being delivered after that 
day, was held a good notice to quit at Lady-day , 1796. 
Elliot v. Parrot, Barnes, 425* To the process was sub. 
scribed a notice to appear on the 26th of June, not saying 
in what year, and it was held sufficient: the naming an 
impossible year is equivalent to the- naming no year ;• and 
it appears by the teste, which is after the 20th of January f 
and return day of the writ, taken together* that the day of 
appearance must be in 1809^ 


Best SerjJ., in support of the rule, observed that the 
st. 5 G. 2. c. 27. was express that no process should he 
good without an English notice at the foot to explain the 

writ. 
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writ, and for want of such a notice this writ was bad; for 
it was not competent to call the writ in aid fb explain 
the notice. This notice could not, as the statute de¬ 
signed it should, inform an ignorant Defendant wheji he 
was to appear: the notice to appear in June only omitted 
to state the year, but this tended to mislead, by stating 
a wrong year. The notice to quit ^is regulated by no 
statute. 


1809. 


Steel 


v. 

Campbell. 


The Court observed that as the notice was, to appear at 
the return of the writ, whic^i was tested subsequently to 
January 1808 , no man could understand it to require 
an appearance in January 1808 . The Defendant must 
Know that his appearance was required at a future, and 
not a past day. It was therefore an immaterial mistake, 
which could do no harm, for what other day could oc¬ 
cur to him than the 20th of January 1809 ? it w r as quite 
impossible that the party should not understand that to 
be the year intended. 

Rule discharged. 


Fowell Vm Leo., Feb. s 

|r J^IIE bail in this case having been twice rejected, and a Defendant 

an attachment obtained against the sheriff. Shepherd be Pe>niit- 
C • I 1 TX * r ted to pay into 

neijt., on behalf of the Defendant, moved that in-lieu of court, to abide 

putting in bail in this action, he might instantly pay into therausc,°a 

court the sum of 60/. being the sum for which he was held J u ® c ' ent ‘ l,m 

to bail, and a further sufficMt sum, as security for the debt and eo* ts, 

costs, there to abide the evmlff the cause, and that he iug bad. 0 * ***' 

might thereupon enter a common appearance. 

The Court granted the application, upon the Defend¬ 
ant s depositing 40/. to secure the costs j first paying the 

costs 
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FOW ELL, 

r. 

Lko. 


Feb . 4. 


Taking the 
person in exe¬ 
cution does 
not satisfy the 
debt so ns to 
extinguish it. 

lint it may 
still become 
the subject of 
a set-off. 

In a cross 
action, the 
Defendant 
may on motion 
set off the debt 
against a judg¬ 
ment for a 
greater sum, 
and the Court 
will stay pro¬ 
ceedings there¬ 
on. 


costs of the two oppositions to the bail, and of the appli¬ 
cation foa< the attachment, which were claimed by Best 
Scrjt. for the Plaintiff. 


Peacock v , Jeffery. 

^pHE Defendant in this case bad taken the Plaintiff 
in execution upon a judgment obtained in the Court 
of King’s Bench for 205/. The Plaintiff having now ar¬ 
rested him for a debt of 11/., Best Serjt. had oil a former 
day obtained, on behalf of the Defendant, a rule nisi that 
all further proceedings might be stayed, upon his remit¬ 
ting to the Plaintiff the amount of the debt for which lie 
was held to bail in this action, from the amount of the 
judgment which he had obtained against the • Plaintiff, 
and entering up satisfaction pro tanto. 

Vaughan Serjt. contended, in answer to this applica¬ 
tion, that the Plaintiff had satisfied the judgment by the 
highest satisfaction known in the law, the being person¬ 
ally taken in execution.. 

Best Serjt., in support of the rule, argued, that execu¬ 
tion alone is not a perfect satisfaction. Blumfield’s case, 
5 Co. 87. b. In the case of fbster v. Jackson , Hob. 59., 
which cites 33 R. 6. 47. Hilaric's case, it was held to be 
no satisfaction in a, foreign plea. This case therefore 
proves that taking the Defendant in executipn in one 
cause, does not preclude hsst that in another cause the 
Plaintiff may get at hli^rebt. The same thing now 
prayed for was allowed to be done on the application of 
the Defeudapt in custody, in the case <ff Vaughan v. Da¬ 
vies, 2 H. Bl. 440. The being in custody, and being af¬ 
terwards discharged, is equivalent to payment of the 

debt 
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debt, but the merely being in custody is no payment. 
The prisoner is in custody that he may be compelled to 
pay. The Court will not here drive the Defendant to 
plead a set-off, because it involves the heavy expence of 
proceeding to trial in order to establish it. 

The Court required that the Defendant should allow 
the further sum of 5l. for the costs of this cause, since 
he admitted the* Plaintiff’s right of action ; and, with this 
addition, made the 

Rule absolute. 


Bramwell and Another v. Farmer and Ano- j>&. 4. 
tlier, Bail of Leffman: 

CjTlEPHERD Serjt. had obtained a rule nisi to stay the . If bai1 on * c1, 

Ky .... into a recogin- 

proccedings in this action, and to enter an exoneretur zance, although 

on the bail recognizance upon which it was brought. cepte<itoand 
The Plaintiff having commenced an action on a judg- ^yareliable, 
inent obtained' against Leffman for 94/., the Defendants 
were put in as special bail. On the 9th of May, Leffman 
obtained a rule nisi to stay proceedings pending error 
brought oi^, the judgment, be giving judgment in that 
action, with a stay of execution until the original judg¬ 
ment should be affirmed. This rule was made absolute 
ou the 12th. On the 10th of May the Plaintiff excepted 
to the bail. The original judgment being affirmed, an 
execution issued, to which the sheriff returned nulla bona ; 
and Leffman having soon after become a bankrupt, and 
absconded, the Plaintiff proceeded against the bail. 

Clayton Serjt. Shewed cause. He contended that the 
bail were not discharged by the exception. Fulk v. 

Bourke , 1 Bl. 462., and the Court would exorcise its dis¬ 
cretion. 
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' Farmer. 


cretion whether they should now be struck oqt of the re¬ 
cognizance or not. He also contended that the exception 
had been waived by making absolute the rule to stay pro¬ 
ceedings. 


Shepherd Serjt. Contra. The rule is no waiver of the 
exception, for the motion to stay proceedings was made 
before the bail were excepted to. From the time of the 
exception they considered themselves as discharged, and 
as being no bail, which according to the principle of 
Fulk v. Hour he they were'entitled to do. 


The Court held that the Plaintiff after exception might 
consider the bail as a nullity ; he might have taken an 
assignment of the bail-bond, or have obtained an attach¬ 
ment against* the sheriff. But that the bail had nothing 
to do with the exception, or the waiver of it: they en¬ 
tered into a recognizance, and thereby incurred the obli¬ 
gation to perform it. 

Itule discharged with costs. 


Feb. 4 . 

Accord and 
satisfaction 
made before 
breach of a 
covenant, can* 
not bp pleaded 
in bar of an ac¬ 
tion on the co¬ 
venant. 


Kaye v. Waghorn. 

# 

'JiflE Plaintiff declared against the Defendant, who 
had conveyed to him certain freehold premises, upon 
a covenant of the Defendant that he and his wife would 
levy a fine upon request. The Defendant pleaded in bar, 
that after the executing the conveyance and before the 
request made, it was agreed, between the parties that the 
Defendant should execute his writing obligatory in the 
penal sum of 178/. 10;. conditioned for his, and his 
heirs, executors, adminstrators and assigns, indemnifying 
the Plaintiff against any claim of dower of his wife in 
respect of the premises, and that the Plaintiff should ac¬ 
cept 
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cept the same in lieu and in satisfaction of the said cove* 
nant, and in respect of the said supposed breach thereof; 
and the Defendant averred that afterwards, and before 
the request made to' levy a fine, he did execute his writing 
obligatory so conditioned, and the Plaintiff accepted the 
same in lieu and in satisfaction and in discharge of the 
covenant. 

To this plea the Plaintiff demurred; and assigned for 
causes that the covenant was an executory covenant, and 
yet the Defendant had pleaded an accord and satisfaction 
thereto before any breach thereof, and had alleged such 
accord and satisfaction to iiave taken place before the 
breach; and that the supposed accord and satisfaction 
was not certain, nor executed, inasmuch as the Plaintiff 
was not necessarily entitled to recover or have execution 
for the full penalty of the writing obligatory, but such 
damages only as he might prove to have suffered by rea¬ 
son of the breach of the condition, which damages must 
be ascertained by a jury of the country, by reason of the 
form of the condition ; and that the said writing obliga¬ 
tory was an instrument of the same nature as that on 
which this action was brought, and did not give the Plain¬ 
tiff a better or more summary remedy for "any damage he 
might sustain by reason of the breach of the covenant or 
of the condition; and gave the Plaintiff a remedy against 
the Defendant only, and not against his wife if she should 
survive him; and that the writing obligatory was not a 
defeasance of the covenant, nor an indemnity against all 
damages which the Plaintiff might sustain by reason of the 
breach of the covenant, but against the claim of dow r er 
only. The Defendant joined in demurrer. 



Kaye 


r. 

Waouobk. 


Best Serjt. would have argued in support of the plea, 
upon the authority.of a case in 2 Roll, Rep. 187. Rabbetts 
v. Stoker ; but the Court observed that was very loose 
report, and upon the authorities of Alden v. Blague, Cro. 

Voi. I. G | Jac • 
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Kavk 

r. 

Wamiorn. 


Jetc. 99- Blake'b case, 6 Co. 43 . h. Covill v. Gejfery, 
2 Ro. Rep. 90. Snow v. Franklin , 1 Lutw. 338. and 
Palm. 110. they were clear that a covenant under seal, 
not broken, could not be discharged by parol agreement. 
It was not dissolri eo ligamine quo hgatur. Besides, the 
covenant'by a man and his wife to levy a hue, involved 
considerations much more extensive than an indemnity 
against the w ife’s dower. 

Judgment for the Plaintiff.^ 


Taughan Serjt. was to have argued for the Plaintiff, 


JVj. 4. 


Barnwell v. Harris. 


i- m»r"ompd- r ^PHIS was an action brought to recover back a deposit 
l able to accept 0 f 27 /. 10s. paid upon the purchase of a certain 

a title tu pu.- . 

ibi>ieq, foum iiy leasehold house, under conditions of sale, which stated 
incumbrance, that the lot was subject to the yearly ground-rent of two 
ofwhiclus^ 0 P oun ds: the Plaintiff contended that the premises ap« 
shewn only by peared to be subject to a much larger rent. Upon the 
P A leasehold trial of this cause at the sittings in Middlesex, after last 
jeet To^a ,Ul> * Trinity term, before Mansfield C. J ., it appeared that the 
ground-i ent, premises, with other houses, were built upon land de- 

winch was said * ' t r 

to be appor- mised by Reynolds, in the year >764, at 28/. rent; and 

larger rent, but that Heady, who was said, but not proved, to have his 

not*" estate, had for more than 20 years past received the se- 

evidenced by para te rent of 21. from the occupiers of this house, 
anyexi&tmg r , . 

deed, but only Mansfield C. J. thought this evidence sufficient to induce 

tanr®ofa* 1 *" the jury to consider whether the rent had been appor- 

mesne land- tioned by the act of the landlord. They found however 
lord, and pre- J * 

sumption : held a verdict for the Plaintiff. 

that the pur- , 

chaser was not 

bound to accept the title. 

Sixty yean possession is an unobjectionable title to a fee simple. 

Shepherd 
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Shepherd Serjt. having in last term obtained a rule nisi 
to set aside this verdict and enter a nonsuit' upon the' 
ground that there was sufficient room to presume an ap¬ 
portionment, was now called on to support his rule, 
lie contended that the goodness of the title was to be 
tried precisely on the same grounds as if the rent were 
contested between the landlord and tenant; and there, 
although perhaps the rent could not be apportioned but 
ppL>y deed, it was not necessary the apportionment should 
be proved by the production of the deed; but after 20 
years acceptance of the lesser rent, the deed would be 
presumed. A purchaser was compellable to accept the 
title, although there was no deed subsisting to evince the 
apportionment; in like manner as he coul'd be compelled 
to accept a title to a fee simple under a possession of 
60 years, although no title-deeds should be produced. 
The question here was, whether in fact and in law these 
premises were liable to a greater ground-rent than the 2/. 
If the landlord had distrained upon this lot, and had 
avowed for the 28/. rent, and the tenant had pleaded an 
apportionment by a deed which had been lost by time 
and accident, the issue would have been found for him 
upon this evidence. 


1809. 

Barnwell 


r. 

Harris. 


Mansfield C. J. The question is whether it be not 
the duty of the vendor to give the the purchaser a complete 
formal discharge of all the further rent that the house 
was ever liable to: for if no^ the purchaser is put to the 
necessity of finding evidence to make this apportionment 
appear. Must he then risk the loss of his apportionment^ 
for want of evidence ? A court of equity would not decree 
a specific performance in this case, unless the Plaintiff 
could procure the ground-landlord to apportion the rent 
by joining in an assignment of the lease, in which as¬ 
signment the apportioned rent should appear.* 


G g 2 . 


Heath 
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Heath J. It is a technical rule among conveyancers 
to approve a possession of 60 years, as a good title to a 
fee simple. An apportionment may be presumed here, 
but is it not such a presumption as may be rebutted by 
contrary evidence ? The apportionment is an improbable 
thing, for if a house should fall down, and if it were not 
worth the tenant’s while to build it up, the landlord who 
has consented to an apportionment must lose his remedy 
for tlic rent pro tanto . 

Ciiambre J. The question here is not what may be 
presumed, but whether a purohaser is compellable to ac¬ 
cept a puichase, where his title rests only on presump¬ 
tion, which may be rebutted by other evidence : and m 
tins case there is much to be rebutted; for a landlord 
who can come upon the whole for his rent, would be 
very unwise to restrict himself to the secui ity of a part 
only. 

Rule discharged. 

Best Serjt. for the Plaii^iff. 



Feb. 6. 


Gibson and Another, v . Macbride. 


It in matter 
of favor to 
change the 
venue to a 
county pala¬ 
tine , 

And where 
the design is to 
oppiess the 
Plaintiff, the 
Court will not 
grant the in- 
diligence. 


^JOCKELL Serjt. having obtanied a rule nisi, to 
change the venue from London to Lancaster, Clayton 
Jjerjt. shewed cause upon an affidavit, which stated that 
yie action was brought for the price of goods, to the 
amount of 8 1. only, sold to the Defendant at Liverpool, 
by the agency of a person who had since become wholly 
resident in London , and who must with much inconve¬ 
nience to himself, and at an ex pen ce* to the Plaintiff 
much greater than the whole price of the goods, 
attend at Lancaster solely for the purpose of giving evi¬ 
dence 
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dence in this cause ; that the deponent believed there 
was no defence to the action on the merits, and the mo¬ 
tion was made only to deter the Plaintiff from proceed¬ 
ing. The Court would therefore avail themselves of an 
omission in the Defendant’s rule, who had neglected to 
offer the usual terms of not assigning for error the want 
of an original. 

Cockell, contra , maintained thathie was entitled in law 
to his rule. 


1809. 


Gibson 


v. " 

Macbkjds. 


The Court unanimously held that it was a matter of 
favor to permit the venue to be changed into a county 
palatine, and the practice of granting this indulgence 
had been introduced only within a few years past; and 
upon the facts disclosed, they 


Discharged the rule. 


Weller v. Robinson. 


Feb. (i. 


UPON the discussion of a rule nisi which Best Serjt # 
bad obtained to set aside' an interlocutory judgment, 
and the subsequent proceedings in this cause, and to per¬ 
mit the Defendant to plead and proceed to trial, and re¬ 
quiring the sheriff to pay into court the sum levied in 
execution, to abide the event of the cause, it appeared 
that the Defendant had been served with common pro¬ 
cess, while he was on board an East~Indiaman y at Graves - 
end, that he soon*after sailed to the East Indies , and the 
further proceedings took place in his absence ; that the 
declaration had been no otherwise served, than by fixing 
it up in the office, it being sworn that the PlaiutiiPs at- 

G g 3 1 lorncy 


If a Defend¬ 
ant’s place of 
abode be un¬ 
known, appli¬ 
cation must lie 
made to the 
Court that af. 
fixing the de¬ 
claration in 
the office may 
be deemed 
good service. 
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1809. 

'Weller 

«. 

Robinson. 


torney had no knowledge of the Defendant’s last place of 
abode. The rule of court of Michaelmas term l Geo. 2. 
does not provide for the case where the Defendant’s last 
placeof abode is not known; and the officers stated that 
a practice had prevailed, of serving the declaration, in 
that case, only by affixing it in the office. 

Lawrence J. the general rule for the service be 
relaxed, it should be on the special circumstances of each 
particular case, upon a disclosure of which the Court of 
King’s Bench in many cases lias permitted a service of 
this sort to avail. It appears indeed that this practice 
has crept in, but I can find no rule by which it is autho¬ 
rized, and the Court ought not to countenance it, nor 
can such service be good, except under a rule obtained 
for that purpose upon a statement of the facts; the pre¬ 
sent application must therefore prevail on the terms prayed 
for. 

Chambre J. I am of the same opinion. We have 
a general rule which ought not to be departed from with¬ 
out the special permission of the Court. 

Rule absolute. 

Mansfield C. J. and Heath J. were absent. 

Shepherd Serjft for the Plaintiff. Best for the Defend¬ 
ant. 
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Grant v. Gunner and Another., reb.4. 


npHE Plaintiff declared that the Defendants broke and 
entered a certain close of the Plaintiff in the parish 
of Farnborough^ in the county of Southampton , and dug 
up, prostrated, and levelled a certain mound or fence of 
the Plaintiff, there then erected, and separating and di¬ 
viding the close from a certain common called Farit- 
borough common, contiguous thereto, and with the ma¬ 
terials of the said mound or fence filled up and levelled 
a ditch of the Plaintiff before then made in the said close } 
contiguous to the said mound or fence, and laid and left 
open the said close to the common, and kept and conti¬ 
nued the same so laid and left open until the suing out 
of the Plaintiff’s writ. The Defendants pleaded, 1st. 


There ran 
be no approver 
in derogation 
of a right of 
common ot 
turbary. 

At common 
law the lord 
might approve 
against com¬ 
mon of pas¬ 
ture appeud- 
aut. 


Not guilty. 2dly. As to the breaking and entering the 
close, and digging up, pulling down, prostrating and 
levelling the mound or fence, and filling up and levelling 
the ditch, and laying open the said close, that at the time 
when, &c. there was and immemorially had been a cer¬ 
tain large common called Farnborough common, consist¬ 
ing of divers, (to wit) 500, acres of land, within and 
parcel of the manor, of Farnborough ; of which common 
the close in which. Sic. during all the said time had been 
and still was parcel. The plea the# stated a grant to 
the Defendant Mary Gunner in fee simple, of a certain 
copyhold messuage and land within the manor, and 
averred a custom that the tenants thereof had immemo¬ 


rially had common of turbary, (to wit), peat and turf, 
in and upon Farnbotough common, to be had and taken 
for his and tfaeir*necessary fuel, to be burnt and consumed 
in the said messuage, every year, and at all times of the 
year, as occasion required, as belonging and appertaining 
to the said customary tenement with the appurtenances; 

G 4 and 
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GnAKT 


r. 

Gunner. 


and that the Defendant Mary G unner demised the same 
tenement for a year to Ann Gunner, who entered and 
was possessed thereof; and she being so possessed, because 
the said mound or fence had been wrongfully erected, 
put, and placed in and upon the common, parcel, &c. 
and at the time when, &c. was there wrongfully standing 
and being, and wrongfully separated and divided the said 
close, parcel of the common, from the the residue thereof: 
and the said ditch had been wrongfully made and dug in 
and upon the common, and at the same time when, &c. so 
continued, so that the said Anji could not have and enjoy 
her said common of turbary in and upon the said common 
in so ample a manner as she then and there ought to 
have done, the Defendants, as the servants of the said 
Ann, and by her command, at the time when, &c. broke 
and entered the said close, and dug up, pulled dowu, 
prostrated, and levelled the said mound or fence, and 
with the materials thereof filled up, and levelled the 
ditch, and laid open the said close, parcel of the common, 
to the residue thereof, as they lawfully might, &c. The 
Defendants thirdly pleaded a right of common of pasture 
for cattle levant and couchant on the same tenement. 
The replication to the second plea admitted the facts 
stated in it, but pleaded a conveyance by lease and le- 
lease from Valentine Henry Wilmot, the lord of the manor 
of Farnborough , to the Plaintiff, of the close in which, &c. 
thereby described part of the waste ground within the 
manor of farnborough,' (that is to say, of the said waste 
or common in the second plea mentioned,) with the ap- 
pm tenances, to have and to hold the said close in which, 
&c. with the appurtenances, unto and to the use of the 
Plaintiff his heirs and assigns for ever, to the intent and 
purpose that the Plaintiff might and should inclose the 
said close in which, &c. and improve tfie same in such 
manner as the said Valentine Henry Wilmot, as lord of the 
manor, could or might, under any law then in force, in¬ 
close 
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close and improve the same. By virtue of which inden¬ 
ture, and by force of the statute, the Plaintiff became 
seised in his demesne as of fee; and being so seised, af¬ 
terwards, and before the time when, &c. did inclose the 
close in which, &c. then being part of the common called 
Farnborough common, from the residue thereof, by the 
said mound or fence, to hold the same place in which, 
&c. with the appurtenances, to him the Plaintiff his heirs 
and assigns for ever, in severalty, to the only proper use 
and behoof of him the Plaintiff his heirs and assigns for 
ever; and did then approve the same, there being then 
left by him the Plaintiff, and remaining in the residue of 
the common, sufficient common of turbary, to wit, peat 
and turf, to be had and taken for the necessary fuel of 
the said Ann , to be burnt and consumed in the said mes¬ 
suage, every year, aud at%ll times in the year, as occasion 
might require, and for the necessary fuel of all other 
persons then having and using right of common of tur¬ 
bary in and upon the common, every year, and at all 
times of the year, as occasion might require; together 
with free ingress, and egress, way, and passage for them 
and every of them, and with their horses, carts, and car¬ 
riages, to have and take such necessary fuel, and to have 
and use their said right of common of turbary in and 
upon all the residue of the common, at all times, as oc¬ 
casion might require; by means whereof, and by force 
of the statute in such case made, a^id notwithstanding 
any thing by the Defendants in their 2d plea alledged, the 
Plaintiff, before the time when, &c., became, and then 
was, and from thenceforth had been, and still was seised 
in his demesne as of fee, of and in the close in which, 
&c., with the appurtenances in severalty by itself, and 
divided from the residue of the common; and he being 
so seised thereof, the Defendants at the said time when, 
&c. of their own wrong committed the said several tres¬ 
passes. The Plaintiff replied to the 3d plea of common 

of 


1809. 



Gxjmukh. 
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f. 

Gunner. 


of pasture, the same conveyance of the close, and his 
seisin and approver thereof; and he averred, that in 
approving the said close in which, &c. he then left, and 
there did then remain in the residue of the common, suf¬ 
ficient common of pasture for all commonable cattle 
.levant and couchant on the said customary tenement, 
every year, and at all times of the year, as occasion 
might require, and for all the commonable cattle of all 
other persons whatsover having and using right of com¬ 
mon of pasture in and upon the said common, eveiy year, 
and at all times of the year, as occasion might require, 
together with free ingress, egress, way, and passage, for 
them and every of them, and their and every of their 
commonable cattle, to have and use their right of com- 
njon of pasture in and upon the residue of the common 
at all times as occasion might require ; whereby he be¬ 
came seised in severalty, (as in the former replication;) and 
that the Defendants of their own wrong committed the 
said several trespasses. 

The Defendants demurred to the replication to the 
second plea, and rejoined to the replication to the third 
plea, traversing the sufficiency of the common of pasture, 
and ingress, &c. and tendered issue upon this fact. 

The' Plaintiff joined in demurrer and issue. Tlje 
issue was tried at the Winchester Lammas assizes 1808, 
when a verdict was found for the Plaintiff upon the 
sufficiency of the common of pasture, with one shilling 
damages. 


Shepherd Seijt. on a former day in this term argued 
in support of the demurrer. The question, whe ther the 
lord hath a right to approve the wastes of his manor 
against common of turbary, is still res Integra. There is 
no direct decision upon the subject; all the modern cases 
which touch on it; only decide that a right of turbary 

will 
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will not preclude the lord from approving against com¬ 
mon of pasture, where it has been the tenant’s object to 
assert the latter right: and the plea of turbary has been 
only collateral. The lord had, by the common law, no 
right whatsoever to approve: his right is founded on the 
words of the statute of Merton , which are, “ Also be- 
u cause many great men of England, which have en- 
44 feoffed knights and their freeholders of small tene- 
“ ments in their great manors, have complained that 
“ they cannot make their profit of the residue of 
44 their manors, as of "wastes, woods, and pastures, 
44 whereas the same feoffees have sufficient pasture, as 
“ much as belongeth to their tenements ; it is provided 
“ and granted, that whenever such feoffees do bring an 
“ assize of novel disseissin for their common of pasture, 
“ and it is knowledged before the justicers, that they 
“ have as much pasture as sufficeth to their tenements, 
44 and that they have free egress and regress from their 
44 tenement unto the pasture; then let them be con- 
“ tented therewith, and they on whom it was coin- 
41 plained shall go quit of as much as they have made 
4t their profit of their lands, wastes, woods, and 
44 pastures.” It is manifest from the expression “ It is 
‘^provided and granted,” that before this statute the 
lord had no right to approve at all. The statute of West¬ 
minster the second, 13 Ed. 1. c*46., after reciting “ that 
44 by the statute of Merton it was granted that lords 
44 might approve, notwithstanding the contradiction of their 
44 tenants,’’and 44 forasmuch as no mention teas made betzcecn 
44 neigkbour'and neighbours, many lords of wastes, woods, 
44 and pastures, had been hindered theretofore by the 
44 contradiction of neighbours, having sufficient pasture,” 
orders, 4< that the statute of Merton, provided between 
“ the lord and his tenant, thenceforth^slfould hold place 
44 between lords of wastes, woods, and pastures, and 
44 their neighbours, saving sufficient pasture to their 

44 tenants 



r. 
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Gunner. 


“ tenants and neighbours, so that the lords of such 
<e wastes, woods, and pastures, may make approvement 
“ of the residue/’ It is difficult for the Plaintiff to con¬ 
tend that these statutes were made in affirmance of the 
common law, when the latter recites that lords were 
hindered -from approving against neighbours, forasmuch 
as in the former statute no mention was made of that 
case. Therefore it must be concluded that these statutes 
first gave the right to approve: and if so, then it is clear 
that the only right which they create is to approve 
against common of pasture, lirthe 2 Inst. 87. Lord Coke 
says, “ Throughout all this statute, (of Merton,) pasture 
u and communja pastures, is named; so as this statute of 
u approvements doth not extend to common of pischarv, 
“ of turbary, of estovers, or the like;” and in p. 8.>. 
u Quod commodum suum facere non potuerunt . Hereby it 
“ appeareth that the lord could not approve by the order 
“ of the common law, because the common issued out of 
“ the whole waste, and of every part thereof; and yet 
“ see Tr. 6 FI. 3. where^the lord approved two acres, 
“ and left sufficient, the tenant brought an assize, and 
“ the special matter being found, the Plaintiff retraxit se. n 
But whether the right to approve subsisted at common law 
or not, it was merely theiaright to approve against com¬ 
mon of pasture, not against estroyers, pischary, or tur¬ 
bary. For if these statutes were made in affirmance of 
the common law, it must be inferred that they together 
declare all the rights which the lord had; for it being 
found that the first statute had not sufficiently declared 
them, the second was made fifty years afterwards to sup¬ 
ply the deficiency; yet the latter extended only to the 
right of approver against common of pasture. It is laid 
down in several cases that the lord had jio right to ap¬ 
prove at all before.these statutes. 1 Siderf. 106. Geo. v. 
Cother. Case by a commoner for digging pits, and 
spreading gravel upon the w aste, by which he lost his 


common 
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common. The Defendaut pleaded that he was lord of 1809- 

the soil, and dug for coals, doing as little damage as pos- '^GHAjrr’ 

aible, and leaving sufficient pasture. Wyndham J. held gumnkh 

that the lord could not dig pits in the common, into 
which, perhaps, the beasts of the commoner might fall; 
for the statute intended another manner of approver, 
namely, by inclosure; and he said that before this sta¬ 
tute the lord could not approve at all. In the case of 
j Fawcett v. Strickland , IVilles , 57. S. C. Comyn , 578, 
though the tenant was^ wrong, because he pulled down 
the lord’s fences in order to exercise his common of pas¬ 
ture, Wil/es C. J. and thew Court, were clearly of opinion 
that the lord could not approve against common of tur¬ 
bary. JVilles there says, “ The common of turbary is 
“ quite out of the case. For though a lord cannot by 
“ virtue of the statute of Merlon inclose and approve 
u agaiust common of turbary, yet where there is com- 
“ mon of turbary, and common of pasture in the same 
a waste, the common of turbary will not hinder the lord 
“ from inclosing against the common of pasture, for 
“ they are two distinct rights. But if indeed by such 
“ inclosure this common (of pischary,) or their common 
“ of estovers, were affected, or they Vere interrupted 
“ in the enjoyment of either of these rights, they might 
“ certainly bring their action, and the lord, to be sure, 

“ could not justify such inclosure in prejudice of these 
“ rights. And so may the Plaintiff in the present case 
“ if he be interrupted in his right of turbary: but by his 
“ present action he docs not complain of any such inter- 
“ ruption, nor does he insist upon any such matter in his 
“ replication,” which was, a prescription in right of 
a certain messuage and 4Q acres of land, for common of 
pasture on Blewcaster common, for all commonable cat¬ 
tle levant and jcouchant upon the same tenements, and 
also (in the same replication,) common of turbary in the 
said waste, for his necessary fuel to be burnt and con- 

, surned 
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slimed in the said messuage, as appurtenant thereto, and 
that the Plaintiff put his cattle, levant and couchant, on 
his tenements, into that part of the waste so inclosed , to 
eat the grass there growing, and to use his common of pas* 
ture, and that the Defendants of their own wrong chased 
them out. Here the replication did not maintain the 
action, because it did not prove any injury to have been 
done in driving out the Plaintiff’s commonable cattle, 
and the Court gave judgment on the demurrer for the 
Defendant. The case of Shakespear v. Peppin, (i Term 
Jlep . 741. was decided upon the .authority of Fawcett v. 
Strickland. That was replevin,.and avowry that the place 
where, was inclosed and separated from Walton common, 
and was the Defendant's freehold. The Plaintiff pleaded 
his common of pasture in right of a customary tenement. 
The replication stated an approver, leaving sufficient 
common of pasture. The Plaintiff rejoined a custom to 
dig sand in the commbn, as common of pasture there ; and 
the Defendant surrejoined, that there was sufficient sand 
left: the Plaintiff generally demurred. The judgment 
was for the Defendant, as it seems, because the rejoinder 
was held a departuie from the plea; for this is a plain 
proof that the Court did not consider that the lord could 
approve against common of turbary, that if they had 
they must have said, Whetlier the Plaintiff ^claims com¬ 
mon of turbary or common of pasture, since it is admit¬ 
ted by the pleadings that sufficient of both Js left, he 
cannot have his action. But Willes C. J. anxiously dis¬ 
tinguishes between the two, that he may prevent the in- 
feience that tire lord could approve against right of tur¬ 
bary. In 2 Inst. 474. Lord Coke says, indeed, that “ by die 
“ common law the lord might always approve against any 
“ that had common appendant," and in the case of Proctor 
v. yiallorie , 1 Ro. Rep. 365. the statute *gf Merton is said 
to be only in affirmance of the common law : but it i» 
not to be discovered by the report of that case, how the 

point 
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point arose, and it seems to be an extrajudicial discussion. 
The proof there given, namely, that the writ of admea- * 
surement, quod habel plura animalia quam debeat in respect 
of his frank tenement, lay at common law, is not con¬ 
clusive; for it does not follow that the writ must.neces¬ 
sarily be sued out only for the purpose of the lord’s ap¬ 
prover : it might lie for lord or tenant, for the benefit of 
that tenant, or of all, against any other tenant who dis¬ 
proportionately overstocked. No case is now extant in 
which it has been held that the lord might approve at 
common law; the two statutes afford a presumption that 
he could not; and if not, it is quite clear be cannot now 
do it. But if those statutes were only in affirmance of 
the common law, still they give no approver agaiust 
common of turbary. An argument against the reason¬ 
ableness of the approver contended for, is to be found in- 
the nature of these respective common rights. Common 
of pasture is of a thing annually renewing. The num¬ 
ber of acres which will afford in one year sufficient pas¬ 
ture for the tenants* cattle, levant and coucliant on a 
particular tenement, will, tommunibus anis , afford 
sufficient for the same quantity of'cattle in all sub¬ 
sequent times, so that if a sufficiency of pasture be left 
at the time of the approver, (the fertility of the tenements 
remaining the^ame,) it will always be a sufficiency. But 
turbary is an annihilation of the subject-matter. If peat 
renews, which certainly does not take place in all in¬ 
stances, and it is doubtful whether it does in any, it re- 
' news too slowly to repair the necessary consumption. 



V. 

Gunner. 


Lens Serjt. control. The arguments that have been 
adduced tend only to shew that the lord’s right to approve 
has not yet been determined. But from the nature of 
the thing and the analogy of the law, it appears that 
there is equally the same right to approve ip the one case 
and in the other. IVilles C. J intimates that the right sub¬ 
sists. 
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sists, if properly excercised; for he says , <l the lord, to be 
** sure, in such case could not inclose in prejudice of those 
“ rights ; and so may the Plaintiff in the present case, 
“ (Fawcett v. Strickland,) bring his action, if he be in- 
“ ten ilpted in the enjoyment of his common of tur. 
“ barythat is, if either his pasture or his turbary be 
injured by the approver, he may in either case equally 
bring his action. It is very strongly to be inferied from 
that case that the right of turbary does not rendei the 
inclosure unlawful. No authority stated proves that 
there was no approver at common lavr. It is true that 
approver cannot be excercised .by virtue of the statute of 
Merton , in any case but in that of pasture; but though 
that statute first provided, that if a sufficiency were not 
left, the approvement should be apportioned by the dis¬ 
cretion and oath of the assize, 7 Ed. 3. 67. before which, 
the whole must have been laid open, if enough pasture 
had not been left, it does not at all follow that there 
was no approver in any othei cases, or before that statute. 
Lord Coke, 0 Inst. 87. refers to the case in Tr. 6 //. 3. as 
a decision that there was approver at common law; and 
(a) in Proctor v. Mullorie, he says, " for so are divers cases 
• “ in 


(a) So Sir Anthony Fitzkerbert 
V. J., in his redding on tbe sta¬ 
tute Eitenta manetn , inUtlcd 
Surueycnge, edit. 1767, p. 8. 
“ Quot campi tunt in dominico, 
“ it must nedes be taken of 
“ tcldes, that be in tillage or 
“ plowing, but it wolde be 
“ understand, whether the 
“ demeyne landes lye in the 
“ rommyn feldes among other 
“ mens lands, or in the feldes 

“ by themself. - - - Where- 

“ tore the acres aie to be 
“ praysed accoqdyng; and if 
** tlicy be great ilattes or fur- 
“ longes m the common fieldes 


“ it is at tbelonles pleasure to 
*• enclose tiiem, And keep Uiem 
“ u tillage or pastuie, so tliat 
“ no nother man luivc com- 
u myn therein." 

And again, p. id. “ As for 
u all errable landes, medowes, 
" leise, and pastures, the lordes 
“ may improue themself by 
“ course of the common law; 
“ for the statute speaketh no- 
“ thing but of waste groundes.* 

And again, p. f9. “ So it 
« was of oljletymc that all tbe 
“ landes, medowes, and pas- 
“ tures, lay open and unclosed. 
“ And .than was theyr tene- 

“ meutes 



in the Forty-ninth Year of GEORGJi III 


445 


tl in the reign of Hen. 3. which was before tlie statutes, 
'* aud tliis appears by the writ quodpermittat habere tan- 
u tam pasluram: and Lord Bacon, Chancellor, particu- 
“ larly agreed with him in all that he said.” The expression 
in 2 Inst. 87. is not adverse to this position ; for Lord 
Coke is there speaking only of the statute of Merton m 
1'. y. B. 4 to ed. 287. Quod permittat, II. “ And the 
u rule in the register is, that the writ of quod permittat 
te lieth of common of pasture, turbary, pischary and rea- 
u sonable estovers.’' In 2 U’iis. 59. Cope v. Marshall, it 
is said arguendo that approver was by common law. The 
cases of Faze cell v. Strickland, and Shahespearv. Peppin* 
although they only incidentally touched the point, gene¬ 
rated an opinion in the profession that the right of ap¬ 
prover was by the common law, and it is so laid down by 
Fuller J. in 2 T. R. 392. n. Duberley v. Page. It is 
plain, since the tenant’s right is a qualified right, and 
consists in a mere permission to take his profit, that all 
other uses of the land which do not interfere therewith, 
are still preserved to the lord. As to the distinction be¬ 
tween the nature of turbary and pasture, that species of 
turf which consists of the roots of heath, and grass, and 
the other vegetables which grow on the surface, is well 
known to renew within a very few years, and the peat 


1809. 

Grant 

t. 

Gunn sr. 


“ mentes moche better chcape 
41 than they lie nowo, for the most 
“ part of the lordes haue enclosed 
“ theyr demeyn landes, apd mea- 
“ dowes, aud kepi; them in seucr- 
“ altic, so that theyr tenauntes 
44 haue no conunyn with them 
44 therein.” (Which implies that 
they intcrcommoucd Acr all the 
demesnes, so long as they lay open.) 
And afterwards, “ Mortres, licthcs, 

“ and wastes, go in lyke manner ns 
“ the herbage of the townes, for 
<( the lord’s tenantes have coinmen 

Vol. I. II h 


m in all Huclie out groundos with 
“ their cattel, See." From Ciese 
passages it seems that before the 
inelosnre of such demesne lands, 
the tenants must have had common 
appeudant over such demesne 
lauds, as well as over the rest ot 
the open lands, meadows, and pas¬ 
tures of the township in which they 
lay interspersed, but that never¬ 
theless the lord might at all times 
by common law approve his de¬ 
mesnes against this species of com¬ 
mon. 

also 
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also renews, though slowly. But is unnecessary to 
consider that, for the question upon an approvement al- 
ways is, whether there were a sufficiency left at the time 
of thp approvement made ; for the tenant must declare 
upon the actual injury done to himself. 8 Ed. S. 39. 
Without considering whether the supply will be per¬ 
petual, if to a common intent, and common apprehension, 
sufficient is left at the time of the approvement, that is 
enough. If the sufficiency were disputed, the Defend* 
ants should have taken issue on it, but they have admitted 
upon the pleadings, the sufficiency to satisfy their rights 
such as they are in relation to this tenement. [ Cham- 
bre J. observed, that the value of turbary chiefly depended 
upon its contiguity to the messuage, not on the sufficiency 
of quantity, and that circumstance rendered it extremely 
improbable that the common law should make the right of 
approver against turbary to depend on the sufficiency.] 
If the contiguity is destroyed, that is evidence to support 
the issue of insufficiency. But the value of pasture, also, 
in great measure depends upon the coutiguity. If the 
pasture left is so distaut from the tenant's lands that he is 
damnified, that >vou!d be evidence to shew, that, as to him, 
there was not a sufficiency left. 


Shepherd Serjt. In reply. There can be no ap¬ 
prover against turbary, because there is no measure by 
which to try the sufficiency if what is left. If the tenant 
were not left destitute of fuel for the present winter, a 
jury must And a present sufficiency; but if the inclosure 
left none for the next winter, it would nevertheless be an 
absolute destruction of the right, not indeed as it was 
to be exercised at the moment, but of the right as it was 
to be exercised for ever after. So, in common of pis- 
chary, a partial inclosure would destroy the right, for the 
commoner cfould not draw his net. As to the quod per - 
milt at , the existence of a remedy for the tenant, if he is 
injured, does not at all indicate the exteut of his rights. 

It 
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It is not to be inferred from the language of Willes C. J. 
ttat he thought there was a right to approve against tur¬ 
bary. On the contrary, he says, that “ probably their 
“ common of estovers may be the better for such, inclo- 
* c sure,” which clearly contemplates the tenant’s entry 
to take the wood, notwithstanding the inclosure. His 
meaning is, that the act of the lord is not to be com¬ 
plained of, unless it be in derogation of the tenant’s pro¬ 
fit ; but here, the lord asserts his right to derogate, so 
as he leaves sufficient: and of the sufficiency no measure 
can be assigned. 


1809. 

Grant 


c. 

Gunnkeu 


Lawrence J. At common law the lord might per¬ 
haps inclose against common appendant, which was not 
an express grant, but was exercised where the lord granted 
arable land to be held of himself: but it does not follow 
that he could approve against his own grant. Now must 
not common of turbary necessarily be by grant ? j" Mans - 
field C. J. acc.j Then Lord Coke’s expressions are re¬ 
conciled. If there be common of turbary by grant, to 
issue out of all and every part of the waste, the lord can¬ 
not, to be sure, in derogation of his own grant, approve 
against the right of turbary. 

Cur. adv. vult. 


I^ens on this day prayed that the case might be again 
argued by Williams Serjt. for the Plaintiff. 

Mansfield C. J. We should #e happy to hear it 
argued again if there were any hope of new light being 
introduced upon the subject: but no case since the 
statute of Merton is to b<^ found, in which it has been 
held that the lord may approve against the right of com¬ 
mon of turbary. If the law be not against the approver, 
all the reasoning in the case of Fawcett v. Strickland is 

II h fl absurd, 
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absurd. Chief Baron Comyn, and all the books, recognize 
Lord Code’s doctrine without a doubt. Shakespear ^ 
Peppin recognizes the authority of Fawcett v. Strickland, 
and that case, throughout the whole argument, takes it 
for granted that the law is so. The universally received 
opinion of the profession ever since l have been in the 
law, has been, that there can be no approver against 
common of turbary. The argumeut for the Defendant 
is a very strong one, that pasture is a thing annually re¬ 
newing, and that turbary is not. The turf which is used 
in the neighbourhood from which this case coines, is 
the furface of the common, pared off with theftheath. 
As to peat, the substance of morasses, which is in some 
places called turf, there may be a vast quantity in a moor 
at a distance from home, and a smaller quantity near 
home; and it might be very convenient for the lord to 
inclose that part of the land which lies nearer home; 
but it would be monstrous, if the lord could compel his 
tenants to go to a great distance, perhaps to the other 
side of the mountain, to fetch home their fuel. But it 
is said the right to approve against common of turbary, 
may subsist w^h the limitation of leaving both fuel 
enough and conveniently situated. No one ever heard 
of a plea that the lord had left pasture, not only suffi¬ 
cient, but equally convenient, nor is it necessary so to 
plead it. What Lord Coke says of approving at common 
law against common appendant, is only applicable to 
common of pasture. 


Heath J. Oq| this side of Westmituter-hall the 
law has always been so considered; and during the 
time I was at the bar, I have given opinions to that 
effect. 


Williams 
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Williams disdaining the hope of adducing any autho¬ 
rities to the contrary effect, 

Judgment was given for the Defendant (a). 


(a) Acc. Fitzherbcrt. Suruey- 
engc 17. “ Item, inquirend . est 
“ vtram dominus de residua bosco- 
44 rum prcdictorum forinsieorum 
44 dare possit, cl quantum valet talis 
“ donatio vcl rendilio per annum. 
44 It is also to be enqueml, Whe- 
“ tlie Ionic may gyve or scile the 
44 residue of his forren woodes 
aforeaayed, and what suchegyfte 
44 or swp is worth by the ycre. 
“ 'l'lus letter is playne enough, and 
44 as me semeth no doubte but the 
44 lord may giue or selle tlie residue 
44 of the sayde woddes or wastes. 
“ Except that a manne haue com- 
44 men of estovers. Hu t what that gy ft 
“ or sale is worth js to be uuder- 
“ stand and knowen, and as rile 
“ semeth the donee or the byour 
“ shall be in h ke cause as the lord 
“ should haue hen, if he had not 
“ gyven it nor sold it. Than the 
“ lord hatli improued himself ot as 
“ moche woddes and wastes as he 
«* can lawfully, and when he hath 
“ gyuen or sold the resyduc of that 
f* lie cannot imju ouc hymself of it. 


“ In like manner the donee nor the 
“ byoure can nat improue them 
“ selfe of any part thereof. For 
“ they can nat be in no better vase 
“ than he of whom tliey had it.” 

And in p. 15., speaking of ap- 
prover under the statute of Merton, 
lie says, 41 Commcn in gross is, 
“ where the lord bath granted by 
44 hLs dedc commcn of pasture to a 
44 straunger. Nowe the lord may 
44 nat improue hymself of any par- 
44 cell, for it is contrary to his 
44 graunt , though there be sufficient 
“ of common.” "And in p. 21. 
44 Moores, lietlies, and wastes, go 
“ in lyke manner as the herbage 
“ of the tow nes, for the lordcs te- 
“ nauntes haue common in all such 
44 out groimdcs with their cattel. 
“ but they shall haue no wodde, 
44 thomes , tunics , gorse, terne, and 
44 such other, but by custom, or els 
44 special words in his chartour .” 
So that this author must have 
considered turbary to coine within 
the reason of common in gross. 


1809- 

Grant 


r. - 

Gunner. 
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If a ship has 
liberty to touch 
at a port, it is 
no deviation to 
take in mer¬ 
chandize dur¬ 
ing her alio wed 
stay there, if 
she does not by 
means thercot 
exceed the pe¬ 
riod allowed 
for her remain¬ 
ing there. 

If liberty be 
given to touch 
at a port, the 
contract notde- 
fining for what 
purpose, but a 
communicati¬ 
on having been 
made to the un¬ 
derwriter, that 
the ship was to 
touch for a pur¬ 
pose of trade, 
it shall be in¬ 
tended as a li¬ 
berty to touch 
for that pur¬ 
pose. 


npHIS was an action upon an insurance, made on 
goods from Madeira to Santos , with liberty to touch 
at the Cape de ford Islands. The cause was tried before 
Mansfield C. J. at the Guildhall Sittings after last Trinit}f 
term, upon admissions, which stated that the Plaintiff 
had effected a former policy, to the amount of 1400/. 
upon the ship De Sangano , and 300/. on her dPgo, at 
and from Lisbon to Madeira and Santos in South America, 
with liberty to change the property at Madeira; that 
Camacho, Del ford and Co., the owners, by a letter writ¬ 
ten from Lisbon and addressed to the Plaintiff, had re¬ 
quested him to “ alter the insurance effected on the De 
“ Sangano, instead of Madeira to Santos, Madeira, the 
“ Cape de Verd Islands, where she would take salt, and 
“ Santos , to the same amount on the brig, and to the 
“ amount of 1500/. on goods.’* In consequence of this 
letter the Plaintiff procured to be indorsed on the policy 
a memorandum, by which, “ ill consideration of one 
" guinea per cent., the underwriters who signed it, 
“ agreed to permit the vessel to touch at one port in the 
u Cape de Verd Islands, to take in salt.” The Plaintiff 
also, soon after, effected the further policy, upon which 
this action was brought, for 1200/. on goods by the De 
Sangano at and from Madeira to Santos, with liberty to 
touch at the Cape de Verd Islands. The policy also con¬ 
tained liberty to touch and stay at any ports or places 
whatsoever without being deemed a deviation. The loss 
the Plaintiff's interest, and the Defendant’s subscription of 
the policy, w,ere admitted. The ship sailed from Lisbon , 
and took in an additional cargo at Madeira, from whence 
she sailed, bound for Santos. In the course of the voyage 

she 
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she touched at Bonakista, one of the Capede Ecrd Islands, 
where she remained several days, and loaded a consider¬ 
able quantity of salt there as merchandise. The De¬ 
fendant contended that this was an equivalent to a ge¬ 
neral trading, and was therefore a deviation, which in¬ 
creased the risk and avoided the policy; for that though 
the memorandum indorsed on the former policy 
gave liberty to touch and take in salt, the policy now 
sued on gave only liberty to touch, not to touch and 
trade. A witness proved, and the jury especially found, 
that the letter above mentioned was conmtuuicated to 
the ageit, who signed the policy for the Defendant. It 
was contended that this letter was not admissible evi- 
vidence, but yiamjield C. J. received it, and a verdict 
was found for the Plaintiff, with liberty to move to set 
it aside, and to enter a nonsuit. 

Accordingly, Best Serjt., having in Michaelmas term 
last obtained a rule nisi, 

Shephcid and Marshall Serjts. on a former day in this 
term shewed cause. They contended that when a ship 
is in port, or in any place where she may lawfully be, the 
taking in a further cargo will not discharge the under¬ 
writers. In the case of Sheriff v. Potts , 5 Esp. 96. Mar¬ 
shall , 2 edit. 188., where the ship was insured, with li¬ 
berty to discharge part of her cargo at Lisbon , Lord El- 
lenborough C. J. held, indeed, that this permission did not 
authorize the taking in any new cargo, and that it was 
a deviation to do so. And in the case of Stitt v. iVardell, 

1 Esp. 810. Park, 688. 6 edit, upon an insurance at and 
from Whitehaven to St. Michaef s, w ith liberty for the 
ship to touch and stay at any place or places whatsoever, 
and particularly at 'Cork, in her passage out, \*>rd Kent/on 
C. J. held that those terms did not comprehend a liberty 
to trade. But neither of those cases ever came uuder 

11 h 4 the 
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the review of the Court, and so far as they can be sup¬ 
posed to decide that all trading in a port where a ship 
touches, is a deviation, (for unloading and loading are 
equally acts of trading and deviation), they have since 
been overruled in the case of Raine v. Bell , 1 East, 195., 
where they were much considered. That case underwent 
a very full discussion, and the Court there tield, that “ if 
“ a ship touch at a port which is allowed, and stay there 
“ for any reason which is allowable within the intent 
“ and meaning of the policy, and no additional risk to 
“ the underwriters be inerrred by her trading there 
“ during such her stay for an allowed or justifiable 
“ cause,” she may take in “ goods without being guilty 
of a deviation.” In that case the ship went into Gibral¬ 
tar, not under the permission to touch and stay, for it 
was out of her course, but under a necessity, through 
want of provisions,* which makes the case still the 
stronger. In the case of Driscol v. Passmore , w hich is re¬ 
ported in 1 Bos. Pull. 200. on Other points, the vessel 
took in an anchor and cable for the purpose of trading, 
and sold it: and in an action in the King’s Bench, Lord 
Kenyon C. J. held, it avoided the policy; but on another 
action being brought in this court, Eyre C. J. held that it 
did not; and the point was never afterwards mooted. 
The vessel could not have touched at these islands 
under the general permission which he had to touch 
and stay, because they were not in the direct course of 
her voyage; but the liberty to touch there, brought them 
within the course of her voyage, and she then was enti¬ 
tled to stay as long there, and for the same purposes, as 
at any other port on her voyage. Nothing therefore in 
the general law of insurance made it unlawful to take on 
board this salt, which has not been found by the jury to 

m 4i 

increase the rjsk or delay the chip’s departure. The evi¬ 
dence of the letter has not the effect of altering or con* 
trolling the written contract, and was properly admitted. 

Under- 
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Underwriters are presumed to be conversant witlrthe 
practice of the voyage they insure, and it is well under¬ 
stood, though it was not proved, that the only purpose 
for which any ship can touch on these islands, is, to take 
in salt. Since therefore the vessel might under this policy 
touch and stay there, the taking in goods would be no devia¬ 
tion, because the underwriter had notice by the general 
course of the trade that the taking in of those goods was the 
very purpose of touching there. But here the letter com¬ 
municated to the underwriter was express notice to him of 
the design of her touching^and of the practice of the voy¬ 
age, and therefore the conclusion is the more forcible, that 
the Defendant assented to it as part of the risk insured. 
It would render policies wholly insecure, and occasion 
great inconvenience to the trade of the country, if the 
taking a single additional bale of goods on board, iu a 
port where a ship might lawfully touch, should be 
deemed a deviation. [. Mansfield, C. J. observed that the 
cases of Stitt v. IVardcll , and Sheriff v. Potts , were cer¬ 
tainly much shaken by the subsequent case of Uaine v. 
Bell; but that neither of them governed the presnt 
question. * 


1809 . 


Urqvhart 


Barnard. 


Best, contrd. The communication of the letter can 
make no difference; for the question merely is, What 
was the contract between the parties? And although 
the concealment of any material facts would have vi¬ 
tiated the contract, on the ground of fraud, it does not 
follow that every fact which is disclosed becomes parcel 
of the contract. But, secondly, the evidence of this let¬ 
ter was improperly received. Policies must be governed 
bv the same rules of evidence as other contracts; and 
parol testimony is not admissible to enlarge them. Not 
only does no general usage subsist of touching at these 
islands for the purposes of trade, but it is evident from 
their situation that vessels go thither, not for any pur¬ 
poses 
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poses of trade, but for the purpose of taking in provi¬ 
sions and water only. And the sole effect of the liberty 
to touch there was this, that the vessel might lawfully sail 
from Madeira with a less store of water and provisions 
than would suffice for her whole voyage, in the contem¬ 
plation of taking in a further supply at the Cape de Verd, 
which, without this clause, she could not lawfully take 
in, even at a port situated in the course of her voyage 
unless it were either the custom of the voyage to do so, 
as in Salisbury v. Townson , Park t 6 edit. 411., which is 
not found to be the case here, pr unless the ship having 
been at first completely victualled for the whole'distance, 
unforeseen circumstances had rendered it necessary for 
her to get further supplies; and the liberty to stay, is, 
to stay so long as shall be necessary for these authorized 
purposes. And the distinction between the liberty to 
touch and stay, and the liberty to touch, stay, and trade, 
is this, that the former clause does not authorize the 
taking in of any additional cargo: w'liere that is in¬ 
tended, it is usual to ask permission to touch, stay, and 
trade, as in the case of Grant v. Paxton , post 466. The 
authorities of Stitt v. liardell, and Sheriff v. Potts , 
strongly favor this interpretation of the clause; and the 
case of Bell v. Raine is so far from overruling, that it 
supports this construction: for it considers the two for¬ 
mer cases as law, and proceeds upon the express ground 
that the jury had found that no delay was occasioned, 
which has not been found in the present case. [ Mans¬ 
field C. J. The case of Stitt v. Wardell did not at all de¬ 
pend upon the words of the policy. Dublin was not a 
port in the ship’s passage out, and it was found that she 
did not stay the longer for discharging her coals. The 
act complained of in Sheriff v. Potts did not detain the 
vessel half an hour. If while a ship is necessarily de¬ 
tained in harbour for a lawful purpose, an act is done, 
by taking in or putting out part of her cargo, which does 

not 
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not delay her, nor in the least degree affect her voyage, 
it seems hard to say that is a deviation. I cannot distin¬ 
guish the case of Ruin v. Bell from the others. There 
the ship took in dollars while staying in the port*for a 
legal purpose.] 


1809. 

UnOl'HART 


r. * 
Barkaro. 


Cur. adv. tult. 


Mansfield C. J. now delivered the opinion of the 
Court. 

After recapitulating the facts of the case, he observed : 
The question'which has beAi made, both at the trial and 
upon the argument, is simply this, Whether the ship hav¬ 
ing liberty to touch at the Cape de Verd islands, without 
any reason assigned for it in the policy, the staying there 
a little time, and taking in this salt, without any proof 
that the loss was at all occasioned thereby, is to be con¬ 
sidered as a trading which vacates the policy, because, as 
it is said, the memorandum gave only liberty to touch, 
not to touch and trade? It is doubtful, nor can I find 
«it any w’here defined, what is the precise meaning of 
“ liberty to touch/’ as contradistinguished from the 
meaning of “ liberty to touch and stay.*' No case de¬ 
cides this difficulty, though there must be some difference 
between the two phrases: but the time of staying in 
both instances is perfectly undefined; and no case de¬ 
cides how long, or for what purposes, a ship may stay 
under the licence of these clauses. I have been always 
extremely averse to receive parol evidence to vary or ex¬ 
plain a written contract; but under the circumstances 
of this case the Court is of opinion that the letter was 
admissible evidence; and that it explains the word 
“ touch ;’* and since it was communicated to the under¬ 
writers, they miyst have known for what purpose this 
word was introduced into the policy. Thby must have 
known that the ship was to trade there, and that the 
policy contemplated this act. It was assumed in the 


cour&e 
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course of the argument, that the taking in salt was equi¬ 
valent to a general trading: but that is not so; for the 
purposes of a general trading, it might have been neces¬ 
sary to unload all the cargo, aud consume muck time: it' 
does not necessarily follow that much time was consumed 
in taking in salt. It is not therefore to be concluded 
that the “ liberty to touch, ” authorizes a general trading. 
Among the cases on this subject, which are all collected 
in Park , 6th ed. 388. is that of Stitt v. PVarde.ll , which 
Iras been cited in the argument. Lord Kenyon does not 
there at all define what is the meaning of the “ liberty 
u to touch and stay,” but expresses his opinion that if 
that breaking bulk had happened at Cork , where the ship 
was entitled to touch, instead of in Dublin harbour, the 
policy would equally have been avoided. But as this 
was a sudden answer to a sudden question put by the 
Plaintiff’s counsel, what w r ould have happened if the ship 
had gone into Cork, it is not a comment entitled to have 
much weight, as an explanation of the term “ liberty 
to touch and stay.” I wish his lordship had more fully 
considered it. In the case of Gregory v. Christie , li. 11. 
Trin. G4 Geo. 3. Park , 67.. Lord Mansfield C. J. says, 
*** the policy in question differs from others; because it 
ct contains a permission to trade, as well as to touch and 
“ stay , at any ports or places, which is not usual in po- 
lt licies of this nature; for in general the only permit 
“ them to touch and stay, which words can only be in- 
“ tended to give a permission so to do if necessity obliges 
u them” This cannot be the true construction. The 
clause is not required for that purpose; for every ship, 
without any memorandum for that purpose, has liberty 
to do what is necessary, in order for the preservation of 
the vessel and the lives of, those on board her; as to take 
in provisions to save the crew from starving, or to pre¬ 
vent her from sinking by going into port to be repaired. 
Such acts, though done without the sanction of these 

words 
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■words, are no deviation. I know not who was the au¬ 
thor of that note, and perhaps it may have been incor¬ 
rectly taken. The meaning of these words then has never 
been defiued. It was truly said, that if a general custom 
had been proved, for ships from Jladeira to Santos to call 
at the Cape de Vzrd islands , to take in salt, it would have 
been a sufficient answer to the objection which imputes 
a deviation. And upon what principle ? Because, if the 
underwriters know by the general custom of the trade, 
that the touching at those islands is for the purpose of 
taking in salt, the assured are entitled to do it. If then 
the underwriter knows the same thing by means of ail 
express communication of the purpose of touching, 
which is in this instance proved to have been made, it is 
the same thing as if he had notice by the general usage 
of the trade. He knows then by this letter that the ship 
was to go to the Cape de Verd for salt. The letter is not 
made use of to vary, or contradict the policy; it only 
shews that the underwriters knew the purpose of going 
there; it therefore shews that there was no deviation ' 
from the course of the voyage, iutended and insured, 
and this construction is not at all inconsistent with any 
decided case. I do not go into the merits. No doubt 
the difficulty arose from a want of precision in the bro¬ 
ker. He thought the first policy was sufficiently cleared 
up by the indorsed memorandum, and that after the 
communication to the underwriters, the other policy 
w ould have the same effect. 



Unite HART 
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Rule discharged. 
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If a man 
bargain* tor 
the purchase 
of goods, and 
desires the ven¬ 
dor to keep 
them in ilia 
possession for 
an especial 
purpose for the 
vendee,and the 
vendor accepts 
the order, this 
is a sufficient 
delivery of the 
goods within 
the statute of 
frauds. • 

It is no ob¬ 
jection to a 
constructive 
delivery of 
goods, that it 
i> made by 
v\ ords, parcel 
of the par# 
contract of 
sale. 


Elmore v. Stone. 

rp KIS was an action brought to recover the price of 
two horses, which it was contended had been sold to 
the Defendant. The declaration contained one count, 
upon a bargain and sale, and another upon a sale and 
delivery. Upon the trial of this 'cause at the Middlesex 
sittings in Trinity term last, before Mansfield C. J., it 
appeared that the Plaintiff, who kept a livery stable, and 
dealt in horses, having demanded 180 guineas for these, 
the Defendant after offering a less price, which was re¬ 
jected, at length sent word that “ the horses were his, 
“ but that as he had neither servant nor stable, the 
“ Plaintiff must keep them at livery for him.” The 
Plaintiff, upon this, removed them out of his sale stable 
into another stable. Lens Seijt. for the Defendant con¬ 
tended, that as thi^was a bargain and sale of goods of 
grater value than 10/., a note in writing was necessary 
to be proved, because there was no sufficient delivery* 
Such a constructive delivery as this, would not avail, lie 
said, to take the case out of the statute. Mansfield C. J. 
was of opinion that there was a sufficient delivery, but 
reserved the point; and the jury found a verdict for the 
Plaintiff. 

On the following day Lens obtained a rule nisi to set 
aside the verdict and enter a nonsuit, upon the objection 
abovementiotied. And on a subsequent day in the same 
term 

Best Serjt. shewed cause. Heconteded, 1st, that the 
tqpisfer of the horses from the stable where the Plain¬ 
tiff's horses were exposed to sale, and where these at first 
stood, to a livery stable, where they stood at the expence 
and risk of the Defendant, was equivalent to an actual 

delivery* 
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delivery. He might have after that time have maintained 
trover for them, and if he had died, they woutyl have be¬ 
longed to his executors. The delivery was complete, so 
far as any delivery was capable of taking place, consist¬ 
ently with the disposition the Defendant choose to* make 
of them. 2. If this was not an actual delivery, it is 
one of those cases to which the statute of frauds does 
not apply, because an actual delivery is impossible: no 
delivery was intended, or could be made here, without 
defeating the Defendant’s purpose of keeping the horses 
at livery with the Plaintiff, and therefore none was neces¬ 
sary. * 


1800. 


El. MURE 
Stonb. 


Lens, contra. The statute, in requiring a delivery, in¬ 
tended that there should be some distinct substantive act 
independent of the bargain, and capable of proof, to cor¬ 
roborate the parol account of the bargain. But there is 
nothing here distinct from the parol contract, to confirm 
it, and the only evidence of the delivery is found in the 
terms of the contract itself. In the cases of a sale of 
heavy goods in a warehouse, or of hay, or the like, it has 
indeed been held that corporal delivery is not necessary, 
but that the delivery of the key, or other symbolical or 
constructive delivery, is sufficient. Chaplin v. Rogers , 
1 East, 194. But nothing here has been done towards 
a delivery, except the request that the horses might stand 
at livery, therefore the whole still rests in parol. It 
might with equal propriety be contended, that in the 
common occurrence, where goods are ordered in a shop, 
and left till called for, that is a delivery. [Heath J. ob¬ 
served, that if the goods were weighed out, or measured, 
that would be a sufficient delivery.] The second argu¬ 
ment resolved itself into the first. If goods are not cap^e 
of an actual delivery, a constructive delivery is sufficient. 
But in the present case there is neither an* actu&l nor a 
constructive delivery. It is material that the Defendant 


never 
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never rode the horses, nor exercised over them any one 
act of ownership ; nor has an)' act whatever been done to 
confirm the bargain, since it was made. 

Cur . adv. vult . 

Manstield C. J. now delivered judgment. 

The objection made to this verdict was the want of a 
memorandum in writing of the sale, and of a delivery. 
1 thought at the trial that there was no need of a memo¬ 
randum in writing, because of the direction given, that 
the horses should stand at livery. They were in fact put 
into another stable, but that is wholly immaterial. It 
was afterwards argued that this was not a sufficient de¬ 
livery, but upon consideration we think that the horses 
were completely the horses of the Defendant, and that 
when they stood at the Plaintiff’s stables, they were in 
effect in the Defendant’s possession. They are many 
cases of constructive delivery, where the price of goods 
may be recovered ori% count for goods sold and delivered, 
instead of a count for gdods bargained and sold. A 
common case is that of goods at a wharf, or in a tvare- 
house, where thje usual practice is, that the key of the 
warehouse is delivered, or a note is given addressed to 
the wharfinger, who in consequence makes a 'new entry 
of the goods in the name of the vendee, although no 
transfer of the local situation or actual possession takes 
place. Thus in the present case, after the Defendant 
had said thf£j|the horses must stand at livery, and the 
Plaintiff had accepted the order, it made no difference 
whether they stood at livery at .the vendor’s stable, or 
1 whether they had been taken away and put in some other 
stable. The Plaintiff possessed them from that time, not 
asflbwner of the horses, but as any other livery stable 
keeper mighf have them to keep. Under many efents 
it might appear hard, if the Plaintiff should not continue 
to have a lien upon the horses which were in his own 

possession^ 


180 fb 

Et.moue 
% r. 
Stone. 
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possession, so long as the price remained unpaid; but it 
was for him to consider that, before he made his agree¬ 
ment. .After he had assented to keep the horses at li- 
\ery, they would, on the decease of the Plaintiff, have 
become general assets: and so, if he had become bank¬ 
rupt, they would have gone to his assignees. The De¬ 
fendant could not have retained them, although he had 
not received the price. Consequently the rule must be 

Discharged. 


1809. 


Et.morb 
e. * 


Stonb. 


4 


Ward v. Wells. 


Feb'. 9. 


rjtHIS was an action brought upon a promissory note. 

Upon the trial before Mansfield C. J. at the sittings 
at Westminster, in this term, it appeared that the note had 
been attested by a perfpn named Collins , the son of a man 
of fortune, who had been residing^ for a while in the 
house of the Plaintiff’s attorney, and in the course of 
that residence had attested this note in his presence. 
The attorney swore that he had enquired for him in 
many places within a year past, and could not hear of 
him. Another witness stated, that four days before the 
trial he enquired for Collins at the house of his father. 


If an attest¬ 
ing witness has 
set out to leave 
the kiugdom, 
his absenre is 
sufficiently ac-^ 
connted for, al- ’ 
thtagli in fact 
his vessel may 
unexpectedly 
have been beat¬ 
en bark into an 
English port 
by contrary 
winds, just at 
the time of the 
trial. 


and was informed by his elder brother, that he believed 
him to be in Spain, as he had set out for that country 
about two months before, and had not^yet returned, 
f aughan Serjt. for the Defendant, contending that the 
absence of the attesting witness was not yet suffi¬ 
ciently accounted for, the father of Collins was called 
who stated that he had received a letter from his son. 


dated six days before the trial, from Falmouth , informing 
him that his vessel had sailed for Spain , but had been 
driven back by stress-of weather; he expected however 
to sail again immediately: at the time of the inquires 
Vol. I. 1 i above 
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above mentioned, the elder brother had not been apprised 
of the receipt of this letter. Mansfield C. J. permitted 
the note to be read, and refused to reserve the point. The 
Plaintiff obtained a verdict. 


Vaughan now moved that the verdict might be set 
aside and a nonsuit entered, or that a new trial might be 
had. Prince v. Jilackburn, 2 East, 250. was the first 
case in which the old rule was relaxed, and perhaps that 
case went too far, but in the present instance the witness 

was within the reach of process. 

» 

The Court mentioned the case of Crosby v. Percy, ante 
364. and held, that if the circumstance of a witness being 
abroad dispenses with the necessity of producing him, 
there was no pretence for the present motion. Unquestion¬ 
ably the Plaintiff's attorney thought the attesting witness 
out of the reach of process, and as to all persons in Eng* 
land, he was in Spain. When the previous inquiries 
were made, the elder brother did not know to the con¬ 
trary, and the father did not at the time of the trial know 
that his son had not actually sailed again. 


Rule refused. 
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npIIIS action was biought upon a policy effected upon 
*■ goods, by the Brunswick , as interest might appear ; 
to pay average upon each species of goods, at and from 
China to all or any ports or places whatsoever and where¬ 
soever in the East Indies, Persia, or elsewhere beyond the 
C ape of Good Hope, in port, and at sea, in all places, at all 
times, and in all service^ until the ship’s safe arrival at 
Tsotidon ; with liberty to seek for, join, and exchange con¬ 
voys ; beginning the adventure upon the said goods and 
meichandizes from the loadjfig thereof on board the said 
ship at China, including the lisk in craft from the shore 
to the ship, and to continue until the said ship, with all 
her ordnance, &c. and goods and merchandizes w hatso- 
c\cr, should be anived at -Lo/it/on,. including the lisk in 
craft fiom the ship to the shore, and upon the goods and 
merchandizes, until the same should be discharged and 


A policy 
upon a home* 
ward vojage 
from India, 
upon good 9 at 
and fiun a fo* 
reign™ort of 
loading, until 
the ship’s ar¬ 
rival 111 Lon* 
don, beginning 
tiie adventure 
upon the und 
goods from the 
loading theie- 
ot at the fo- 
1 eign port of 
loading, and so 
should con¬ 
tinue upon the 
goods, until 
the same should 
be dischaiged ; 
Was held to at¬ 
tach only on 
the particular 
caigo taken in 


safely landed; and it w’as stipulated that it should be at the first port 
J * 1 of loading. 

Though the 

insurance was, to all or any ports and places wliatsoever beyond the Cape of Good Hope , 
in port, anil at sea, in all places, at all times, and in all services, with liberty to proceed 
to, touch and stay at any ports or places whatsovet for any purpose whatsoever. 


lJut upon an insurance on an India voyage out and home, the policy being equally ex* 
tciisis «* as that above stated, and containing the additional w ordt>, and forward* and back - 
uanl\ at mu, until the ship’s arnv,il at her lait station ot discharge, though it puiported 
litciullv to be on the said goods, the Com t held it must by nccessaiy implication apply 
to all goods put on board in the couise of the voyage. 


Forwards and backwards means from poit to port in the course of the voyage, not 
from Hu 1 ope to Asia and flora Asia to Europe. 


Upon an insurance on an Eait India voyage, the underwriters arc bound to know the 
course ot the i ait India Company's < iiai tcr-partics and tiade, and that the sbip% desti¬ 
nation is liable to be changed alter the policy is effected. 

And if the company permit die voyage of a chartered slop to be altered, though it is at 
the request and paiVly for the benefit of the assured, $e altered voyage continues pro¬ 
tected by the policy. • 


I i Q 


lawful 
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lawful for the said ship, &c. in that voyage to proceed 
and sail to, and touch, and stay at any ports or places 
whatsoever, for any purpose whatsoever, without being 
deemed ,,a deviation. The declaration averred that a 
large quantity of goods was loaded on board at China , to 
be carried on the voyage insured; that the ship sailed, 
and proceeded iii the course of the Said voyage to Bom¬ 
bay, and that while she was there, the said goods were 
unloaded and taken out of the ship, and in lien thereof 
other goods, while the ship remained at Bombay in the 
course of the said voyage, were put on board her, to be 
carried on the further prosecution of the said voyage ; that 
she afterwards sailed from Bombay in the further prose¬ 
cution of the said voyage , and was captured with the said 
last mentioned goods on b^ard. This cause was tried 
before Mansfield C. J. and a special jpry, at 6' uildhall, 
at the Sittings after Trinity term 1807. The facts 
proved were, that the Brunswick , of which the Plaintiff 
was part owner, had,*in October 1803, been chartered in 
the usual terms of the East India Company charter-parties, 
for a voyage to China and back, and on any other service 
v hatsoever, as the said Company, or any of their go¬ 
vernors, presidents, or agents, authorized thereto by the 
Court of Directors for the time being, or any committee 
of the Company, should require or direct; that the ship 
sailed from China, with a cargo of tea, some part of which 
belonged to the Plaintiff, as his private adventure, and 
was the subject of this insurance. That she soon after¬ 
wards sprung a leak, which rendered it necessary for her 
to go into Bombay, where she delivered the undamaged 
part of the company’s goods to be carried to England oil 
board of the Worcester and Skelton Castle, two ships which 
were then lying there: and the Plaintiff, by permission of 
the company, forwarded his private adventure towards 
England by the Bridgewater, and insured it for that voy¬ 
age by a fresh policy, the underwriters upon which after¬ 
wards 
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wards paid him for a total loss sustained by the cap¬ 
ture of that ship in the course of her homeward 
passage. When the Brunswick was repaired, the go¬ 
vernor in council at Bombay, upon the application of 
the Plaintiff, permitted her to return to the port of 
Canton in China for the purpose of receiving another 
cargo of tea on account of the company, stipulating that 
the company should not be charged with any expence on 
account of demurrage deviation or detention, or other 
costs and charges whatever by reason of the Brunswick 
proceeding to China to^take in another cargo, but the 
same should be iu all respects, as if originall^aden ou 
board the same ship in the terms of the charor-party. 
The Plaintiff loaded the Brunswick on his own account 
with cotton, and sailed for China; aud upon this second 
voyage, the ship was, with her cargo, captured by a French 
squadron ; and the principal object of this action was to 
iccover as for a total loss upon that event. The only 
defence important to mention here was, that the second 
voyage from .Bombay to China was not within the terms 
of the policy, which, it was contended, applied only to 
the goods first loaded on board in China, for that thosq 
goods were to be delivered in London; although power 
was given to sail with them any where; that the policy 
was satisfied by the protection of the same goods when 
they were shifted to the Bridgewater, and did not attach 
upon the goods put oti board at Bombay. The Plaintiff 
ou the other hand contended that this was the common 
form of East India policies, and though the insurance 
was expressed to be from the loading of the said goods in 
China, till the delivery of the said goods at London, the 
usage and understanding of the trade w'as, that .the risk 
should cover ail the trading in the W'hole course of the 
voyage between the time of loading at Canton and the ' 
time of the ship’s arrival iu London. The Plaintiffs re¬ 
ferred to the case of Grant v. Tielacour , which arose in 

I i 3 
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consequence of the loss of the same ship and cargo, buj 
upon another policy. That was [at and .from London to 
“ all parts and places on this side and on the other side of 
“ the Cape of Good Hope , forwards and backwards, at sea, 
“ at all times, on all services, and in all ports and places, 
“ uptil the ship’s safe arrival back again at her last station 
“ of discharge at Blackwall or Deptford, upon goods in the 
“ Brunswick, as interest might appear, beginning the ad- 
“ venture from the loading thereof On board the said ship 
“ at London , and so should continue until the said ship with 
“ all her ordnance and goods and merchandizes whatso- 
“ ever, £uld be arrived as above, and back again at her 
“ last station of discharge at Blackwall or Deptford. That 
" cause was tried at the Guildhall sittings after Trinity term 
“ 1806 before Mansfield C. J. The defence chiefly relied 
“ on, was, that the loss occurred, not upon a voyage per- 
te formed in the service of the East India company, but in 
“ a voyage undertaken by their permission indeed, as it ap- 
“ peared, but at the request, and for the sole benefit of the 
“ Plaintiff. MansfieldC. J. was thereof opinion, that the 
“ policy extended to all voyages'performed by the Bruns - 
, \‘wick under the company's authority, for whose benefit 
“ soever they were undertaken, because the owner has no 
“ control over a ship 'during the time for which it was 
“ chartered in the East India company's service; and the 
“ jury found a verdict for the Plaintiff. 


“ Lens , for the Defendant, in the following term ob- 
“ tained a rule nisi to set aside the verdict, and to have a 
** new trial, upon the ground that there was no instance of 
“ such a retrograde voyage having taken place under an 
H East India charter-party, and it therefore could not be, 
4t and was not within the contemplation of the parties to 
4t insure, and tliut notwithstanding the underwriters might 
4i be responsible upon any voyage performed by the orders 
“ of the company, though unforeseen at the time of ef- 
u fee ting the policy, yet that in this instance the interest 

« of 
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* of the company in the ship was suspended during the 

performance of this voyage. Mansfield C. J. observed, 

<( that no particular voyage was in contemplation; the 
“ insurers engaged by this policy to protect the ship'iu any 
« voyage which should be undertaken in that part of the 
" world : this voyage had been undertaken lawfully, and 
“ was within the policy ; and there was no difference be- 
u tween the direction and the permission of the East India 
u company j and he saw no reason to take the voyage out 
“ of the words of the policy. Rooke J. said, that if the 
“ insurers did not like tqjnsure such voyages, they might 
u except them in future policies. The case was argued 
tC on a subsequent day in that term by 

* > 

“ Shepherd and Best for the Plaintiffs, and Lens and 
" Bayley for the Defendants, and the Court 

“ Discharged the Rule.” 

It was contended for the Plaintiff, that that deci- c.hant 

sion governed the principal case. But Mansfield C. J. Paxton. 

thought that the present policy attached only upon the 
specific goods shipped in China , upon the voyage from 
China to London , and directed a nonsuit, with liberty to 
move to enter a verdict for the Plaintiff, if the Court 
should be of opinion that he ought to recover. 

Best Serjt. in the ensuing Michaelmas term obtained a 
rule nisi, and the case was twice argued; first in Hilary 
term 1808 by Bay ley Serjt. for the Defepdant, and Shep¬ 
herd and Best Serjts. for the Plaintiff, and again in Trinity 
term in the same year by Lens and Marshall Seijts. for 
the Defendant, and Shepherd and Best for the Plaintiff. 

The Defendant’s counsel first insisted, as they had done 
in the case cited, that this voyage was not covered by the 
policy, becauSe it was not undertaken by the command 
and in the service of the East India company; [but the 
Court clearly held that their former decision had put that 
question ?t rest; and that the ouly point here was, whe- 

1 i 4 ther 
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ther this cargo was protected by the terms of the policy. 
The Defendant’s counsel then distinguished this case 
from that Grant v. Delacour . There the policy was 
on a voyage out and home, and upon goods of all sorts ; 
and the parties necessarily intended to trade in the course 
of the voyage, and therefore contemplated a change of 
thd goods; consequently the policy applied to all the goods 
that should be successively shipped in the course of the 
voyage, and the terms used were large enough to embrace 
every possible circumstance of cargo : therefore though 
every cargo of goods which wa«.put on board within the 
compass of that voyage was held to be covered by the 
policy, no necessity requires the same construction to be 
applied to this, which differs so materially from the other, 
that the contrast makes that case a strong authority for the 
Defendant. This is an insurance on a single definite 
voyage from China to London, and upon that voyage only 
was the premium calculated. The insurance attached on 
the specific goods purchased in China , and adhered to 
them till their loss or arrival at London , in whatever vessel 
they might come. Upon the capture of the Bridgewater 
with these goods on board, if the Plaintiff could have 
shewn that it was either necessary or prudent tO' shift 
them to that vessel, be might have recovered for them on 
this policy, and it was wholly unnecessary for him to 
effect a second. The underwriters who have paid that 
loss may now recover a contribution from the first under¬ 
writers. Plantamour v. Staples, Mich. 22 G. 3. B. R. 
1 T. R. 6 11 . n. That was an insurance on any kind of 
goods in the ship Duras, at and from Marseilles to Ma¬ 
deira and all parts and places where and whatsover in 
the East Indies, and Persia, or elsewhere beyond the Cape 
of Good Hope , from port to port, and fom place to place, 
and during her />tay and trade to all ports and places, 
until her safe arrival back at her last port of discharge in 
trance . The Duras being lost on the outward voyage, 

part 
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part of the goods was saved and forwarded in another 
ship to the Plaintiffs* agents at Pondicherry , who sold 
them, and invested the proceeds in Indian produce, which 
they shipped for I'rdnce by the Pere de Famille. • This 
ship in the course of her voyage becoming unfit to pro¬ 
ceed for Europe , the goods were put on board the Louisa 
Elizabeth , and were captured in her: and Lord Mans - 
field C. J. only enquired whether the shippiug to Europe 
was necessary to the salvage, and what was the best away 
of getting the money home for the benefit of the insured 
and insurers. And that heiftg done, which was the best 
that could be done, the underwriters were held liable. 
There the goods were protected even after a second 
change of the ship. It cannot be contended that this 
policy covered both the cargoes at once; for then a 
double risk would be sustained for a single premium: 
and since the policy would still protect the former adven¬ 
ture, unless absolutely discontinued and lost, it could not, 
by necessary consequence, attach upon the latter cargo. 
Hut it is not required to shew that the policy continued 
upon the original goods, for even if it determined as to them 
when they were unloaded from the Brunswick , yet it did 
not attach on the new cargo. The voyage insured had a 
commencement, the goods came a part of the way, and 
the policy attached upon them; it is therefore sufficient 
to say, that the voyage being afterwards abandoned, the 
insurance was at an end. It was essential here that the 
goods should be shipped in China. In the case of Robert - 
son v. French , 4 East, 130., upon a policy at and from 
all, any, or every port and place where and whatsoever 
on the coast of Brazil , to commence upon the goods 
from the loading thereof, at afl, any, or every port and 
place, where and whatsoever, on the coast of Brazil, the 
Court held that it did not extend to goods ^Shipped here, 
and sent out thither, but that the goods, to be protected 
by the policy, must be shipped at Brazil.. Hodgson v. 

Richardson , 


1809 . 

Grant 


r. 

Paxton. 
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Richardson , 1 /!/. Rep. 463. is another case directly deci¬ 
sive of that point. If the policy attached on the cotton 
sent from Bombay to China , so would it also attach on a 
sccoild cargo of tea to be taken in there in exchange for 
the cotton, and thus the risk of these underwi iters might 
be prolonged to every successive cargo that should be 
taken in, so long as the timbers of the Brunswick could be 
kept together. 

For the Plaintiff it was contended, that this cargo was 
within the scope of the policy. The underwriters are 
bound to know the usual Conditions of the charter- 
parties made with the Bast India Company: according to 
the custom of their trade, intermediate voyages of this na¬ 
ture are to be expected, and the assured canuot foresee on 
what service, or in what voyage the ship will be employed; 
a change in her destination may render it expedient for 
him to shift his cargo, and take other goods on board. 
It is therefore his object to comprehend in his policy all 
cargoes that may be put on board at any time during the 
voyage. And he could not easily express his intention 
more perfectly than the Plaintiff has done here. To in¬ 
sure for any mdre limited purpose would be nearly use¬ 
less } for if the insurance should ceaSe as often as the 
company, by changing the voyage should render a change 
of cargo expedient, so often would the owner find it 
necessary to effect another insurance on his new cargo, 
and he never could be secure of its continuance. The 
Defendant undoubtedly meant by the terms of this po¬ 
licy, that the risk to which he bound himself should shift 
from the goods originally shipped, to any others that 
might afterwards be put on board, so as to insure the 
Plaintiff’s property in alf events that could possibly hap¬ 
pen on the voyage, from the time of, loading the first 
goods on board in China, until lie should cease to have 
any goods on board the ship which was sailing under the 
company’s, orders. Neither of the parties could intend 

that 
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that if this change happened, which was a probable 
event, the first goods should be carried round the whole 
protracted voyage. Most kinds of goods are deteriorated 
by remaining long on board a ship. If the ship’s desti¬ 
nation is altered, the most advantageous method for the 
owner to pursue is to ship the original goods by some 
other ship directly for England. But unless necessity 
compels him to change the ship, the insurance ceases as 
to those goods; and he must effect a new policy on their 
homeward voyage. It is therefore reasonable that the 
original policy should attaefr*bn the goods which are sub¬ 
stituted. The cases which have been cited are by no 
means applicable here; in all of them the voyage was 
under the control of the' party insured; the distinction 
between policies on the East India trade and all others, 
is, that in the former the voyage is not under the control 
of the party insured. Grant v. Dtlacottr was determined 
upon the nature of the voyage, not on the expressions 
used in the policy; and this case must be decided upon 
the same principle. The only difference, even in form, 
between the two policies, is, that the former was upon a 
voyage out and home, and contained tfie words “ for¬ 
wards and backwards;” but they were not material to 
that decision. They are contained only in policies on 
voyages out and home, and merely mean once outwards 
and once homewards ; that is, that the assured is to have 
the like liberty of deviation in returning from India as he 
had in going thither. They do not relate to any inter¬ 
mediate voyage, as Lord Mansfield C. J. held in the case 
of Gregory v. Christie, 1 Park, 6 edit. 66. That was an 
insurance “from London to Madras and China, with 
€t liberty to touch, stay, and trade at any ports or places 
“ whatsoever.” .The ship was sent upon two interme¬ 
diate voyages from Madras to Bengal for ridfe, and on the 
second voyage was lost. The liberty to touch, stay, 
and trade could not extend to places ouOTf the course of 

her 
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her voyage, and Lord Mansfield did not decide it upon 
those words, but upon the course and usage of the East 
India trade, which the underwriters are bound to notice. 
In that policy the words “ forwards and backwards,” 
were not contained. China and London aud Blackball 
are mentioned in the respective policies only to denote, 
by the time of the ship’s first loading, and ultimate dis¬ 
charge, (not of her cargo, but from the company’s ser¬ 
vice,) the inception and determination of the risk; they 
arc not mentioned to define the goods upon which the 
risk shall attach. If the p&Ijfy had been effected in the 
same terms upon the ship, instead of goods, this posit ion 
could not be doubted for a moment. The Defendant’s 
argument that the goods must be put on board at China , 
extends so far as to say, that if the Plaintiff had put on 
board in China a private adventure intended for Bombay , 
not for London, the risk would not have attached, because 
they would not be goods from China to London ; though 
it is admitted that if the China goods had been retained 
on board, the ship might be dispatched on any length of 
service without vacating the policy. No stress is to be 
laid upon the ^expression “ said goods,” as indentifying 
the subject of the risk. It means such goods as shall be 
on board at the time of the loss. That word was used in 
Grant v. Delacour, aud occurs in almost every policy; yet 
in Grant v. Delacour , and in every case, where liberty is 
given to touch, stay, and trade, or the voyage insured is 
out and jiotne, the parties must certainly contemplate a 
change of the goods; for there never was a speculation 
to send out goods, in order to bring them home again. 
In the case of the ship Duras the goods were sent home 
by another ship, because it wasjdie best possible thing for 
the benefit of the owners, the vessel being lost; but here 
it does not appear why the first goods were sent home 
by the Bridgewater, or why they might not have proceeded 
on board the IMumwick. It is not necessary to impugn 

that 
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that case, for it docs not govern this; since there the 
voyage was not changed, as it is here; and it is not im¬ 
material, that this insurance is upon goods in the Bruns¬ 
wick; and on board that ship must the subject of it be 
found throughout the risk, unless*absolute necessity inter¬ 
vene to excuse the shifting of the cargo to another vessel: 
here therefore the policy continues on the altered voy¬ 
age, and attaches on whatever goods may be put on 
board the Brunswick. It is not true that the voyage may 
last as long as the ship endures, for the underwriters 
may kuow by the charter-party, of which they are pre¬ 
sumed to be conusant, thT^fjeginning and termination of 
the ship's service. In Robertson v. French it was only 
decided that the policy does not attach <yi goods laden 
before the ship’s arrival at the port of inception, but no 
case proves that the policy will not embrace goods laden 
at a subsequent period of the voyage. 

Cur. adv. vult. 


180 y. 

Grant 


V. 

Paxton. 


M anstteld C. «T. now delivered the opinion of the 
Court. 

After staling the declaration and the facts of the case, 
he proceeded :—No reason was given, or at least none 
appeared upon the evidence, why the Brunswick did not 
proceed directly to London , and why the Plaintiff did not 
reship his own goods for London on board of her. The 
fact only was proved, that the East India company sent 
the Brunswick to Canton ; not for their own benefit, but 
the Plaintiff applied to them that he might go to Canton 
with an adventure of his own, and permission was granted 
him upon the' terms that the company should take in 
goods for themselves at Canton, but that they should pay 
no part of the freight on Ihe outward voyage from Bom¬ 
bay thither. Oa this voyage the Brunswicjc was taken. 
The Plaintiff first sued Delacour upon a policy effected 
on the whole voyage out and home; and in that cause 

an 
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an argument was used with considerable effect, that the 
company, who had been very indulgent to the Plaintiff 
in permitting him to undertake this voyage, would pro¬ 
bably have been less so, if they had considered the conse¬ 
quence ; for they would thereby raise the price of insur¬ 
ance against themselves, since the underwriters would 
not hereafter insure at. the usual premi uni,a voyage, 
which might, by the favour of the company to the captain, 
be prolonged beyond the full end of the twelve months 
next after the time sufficient for the voyage which was 
first contemplated. But it was impossible not to say that 
the Plaintiff must recover ujjEfn that policy. The words 
of it were most extensive. It was on goods, laden iu 
London, andjto continue on the same goods, which, lite¬ 
rally taken, would be absurd, because goods are taken 
out for the purposes of trading and barter, not to be 
brought home again in specie. The policy was at and 
from London , to all parts and places on this side, and on 
the other side of the Cape oj Good Hope , forwards and 
backwards at sea, at all times, on all services, and m all 
ports and places, until the ship’s safe arrival back again 
at her last station of discharge at Blackball or Deptford, 
upon any kind of goods in the Brunswick, beginning the 
adventure upon the said goods from the loading thereof on 
board the said ship at London , and so should continue. 
The Court held that these words, though literally apply¬ 
ing only to the goods laden in London , must be intended 
to apply to any goods brought back to London , though they 
were not the same goods. Consequently, under that policy> 
the captain had a right to trade with his outfit, as often 
as he would, and the insurance attached upon any goods 
which he might acquire in the course of his trading, and 
endeavour to bring back to England . But in this case 
the words very materially differ. The policy is upon 
goods at and from China to all or any ports or places 
whatsoever and wheresoever in the East Indies, Persia, or 

elsewhere 
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elsewhere beyond the Cape of Good Hope, in port, and at 
eea, in all places, at all times, and in all services, until 
the ship’s safe arrival at London , not at the last place of 
discharge, an expression which was in the former case 
relied on for the Plaintiff, as indicating that the ship was 
to discharge her cargo more than once; beginning the 
adventure upon the said goods from the loading thereof 
on board the said ship at China , until the said ship, 8tc. 
and goods and merchandizes, &c. shall be arrived at Lon - 
don. Taking the words of this policy, nothing can be 
clearer, than that the goods insured by it are the goods 
to be put on board at Cki*i% and not elsewhere, on the 
voyage from China to London. But inasmuch as the 
company may employ the ship, while under their hire, 
iu any service, the words u to all or any places, in 
“ port and at sea, in all places, at all times, and in all 
“ services,” are inserted, to the intent that although the 
ship should be used as a ship of war, or in whatsoever 
employment she might be, or whithersoever the company 
should send her, still the policy should cover these'goods. 
The company, it is true, send back the Brunswick on 
another voyage, but this circumstance does not alter the 
words of the policy, or enlarge the insuftnee. It might 
alter the effect of the policy, if there were any custom of 
the trade to warrant it; but not only none such is found, 
but it is disaffirmed by the very circumstances of this case, 
which shew that the turning out of these goods at Bom¬ 
bay was owing to the interposition of an extraordinary 
accident. It never was in the contemplation of the un¬ 
derwriters, or of any man, that a ship once laden with 
tea, a very valuable cargo, would be unloaded, and em¬ 
ployed in war, or some other trade. If then there is no 
custom of the trade, there is nothing to alter the plain, 
fair, grammatical sense of the words. In the other 
policy the words “ backwards and forwards at sea,” had 
considerable force. The Plaintiff's counsel in this case 

contended 
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contended that according to a dictum of Lord Mansfield, 
those words meant only from Europe to Asia, and from 
Asia to Europe . But this is a most unnatural interpreta¬ 
tion : the words “ backwards and forwards at sea," 
must mean from port to port. It was said by Lord Mans - 
field in the case of Gregory v. Christie, that since the prac¬ 
tice had ceased of insuring both the outward and home¬ 
ward-bound voyage in one policy, the words lt backwards 
and forwards” had ceased to be inserted, but in the case 
of Salvador v. Hopkins , 3. Burr . 1707, the insurance was 
u at and from Bengal , to any ports or places where and 
“ whatsoever in the East Indies, China, Persia , or else- 
“ where beyond the Cape of Good Hope , forwards and 
“ backwards, and during her stay at each place, until her 
“ arrival at London ” There the words must have had the 
meaning attributed to them in Grant v. Delacour, that is, 
from port to port, not from Europe to Asia. This dis¬ 
cussion no further concerns the present question, than to 
shew that the case of Grant v. Delacour does not govern 
this. The distinction between them is, that there, by 
necessary construction, all the goods, which might be ac* 
quired by trading in the course of the voyage, were pro¬ 
tected by the policy: in this case the insurance is on no¬ 
thing but the goods laden in China, and is to continue on 
them until the arrival of those goods at London. On the 
true construction of this instrument therefore, we must 
pronounce that the voyage from Bombay to Canton was 
not within the meaning of the policy, nor the lost goods 
covered by this insurance; consequently, the rule 
must be 


discharged. 
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Buck land and Others, Assignees, v.Newsame. Feb. 9. 


m HIS wap an action for goods sold, and money had 
and received, brought by the assignees of a bankrupt. 
Upon the trial before Lord FJlenborough C. J. at the last 
Surry Lammas Assizes, it appeared that the commission 
of bankrupt purported to issue upon the petition of Buck- 
land only: the petitioning creditor’s debt arose upon a 
bond given to Buckland ?sftid Dewblock jointly. Lord 
111 la thorough inclined in favour of the objection, thinking 
the petitioning creditor’s debt must bo such an one on 
which the creditor could succeed in an action at law; 


A commis¬ 
sion of bank¬ 
rupt cannot lie 
supported on 
the petition of 
one only of two 
partners to 
whom a.joint 
debt is due. 


but he permitted the cause to proceed, and a verdict was 
found for the Plaintiff. 


Best Serjt. having on a former day in this term ob¬ 
tained a rule nisi to set aside this verdict, and enter a ver¬ 
dict for the Defendant, 

• 

Shepherd Serjt. now shewed cause, upon the ground 
that both the bond given to the Chancellor and the affi¬ 
davit lodged at the bankrupt office, (for it was not the 
practice to lodge a formal petition for the commission,) 
were in the name of Buckland and Dewblock, though exe¬ 
cuted and signed by Buckland only, and that the commis¬ 
sion purported to issue on the petition of Buckland alone, 
through a mistake committed in the bankrupt office, which 
the Chaucellor would immediately rectify ; so that if the 
Plaintiffs were put to try the cause again, they would 
then be able to shew a good title. Buckland alone, was, 
he contended, such a creditor, upon whosy petition the 
commission might be supported. It was not necessary 
that he should be a sole creditor. 

Vol. I. K k 
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The Court held that it was a general rule, that the 
debt must be a legal debt, and it must therefore appear 
that all the partners to whom it is due, concur in the 
proceeding. The very words of the statute 5 Geo. 2. 
c. 30. s. 23. very properly require that the single debt of 
the creditor, or of two or more persons, being partners, 
petitioners for the commission, do amount to the sum of 
100/. &c. If a debt were due to six partners, it would 
be most unreasonable if one of them might sue out a 
commission of bankruptcy, against the will of the other 
five. 

Rule absolute. 


Best for the Defendant. 


Parsons, Demandant. Abbot, Tenant. 
Feb. to. Knight and Others, Vouchees. 


The Court 
will not amend 
a recovery by 
inserting the 
name of the 
husband of a 
vouchee who is 
a feme covert. 


Jp^OUR of five tenants in tail, having sold their interest 
to the fifth, the five suffered a recovery, in which one 
of them, Ann Knight , a feme covert, was vouched with¬ 
out her husband Samuel Knight , although he was a party 
to the deed to make a tenant to the precipe. The tenant 
appeared at bar in the last Michaelmas term : the officer 
then, and die Court afterwards, upon a motion at bar, 
thought that the recovery could not be permitted to pass, 
unless Samuel Knight were included in it. 


Shepherd Serjt. now moved that the husband might be 
included in the recovery, and vouched, and that his ac¬ 
knowledgment might be taken. The parties could not 
in this casfc suffer a new recovery, because one of them 
Was since dead. 

Thf 



in the Forty-ninth Year of GEORGE III. 


479 


The Court enquired of Shepherd whether lie could cite 
any precedent in support of this application, and finding 
he could not, directed him to ascertain what the practice 
had been in similar cases. They observed, that if no 
precedent could be found, the recovery might pass as to 
the other vouchees, excluding Ann Knight and her hus¬ 
band, and a new recover might be suffered of the estate 
of them only. No precedent being found, it was ordered 
that the recovery should pass as to all the parties, except 
Ann Knight , and that her name should be struck out of 
th e several writs and proc^sg*.* 


1809. 


Parsons 


r. 

Abbott. 


Mucklow v. May. 


Feb. 10. 


^|MIIS was an action for money had and received, 
brought by the assignees of Royland, a bankrupt, to 
recover back a sum of money which had been paid in 
discharge of a bill drawn by him on the 8th of February. 
Upon the trial of this cause at the sittings' after last Mi¬ 
chaelmas term, before Mansfield C. J., a witness who 
was a nurse in Royland?$ family stated that on the 9th of 
February her master gave her a general order to deny 
him. Eyre, a creditor, called on that day, and enquired 
for Roy land-, the witness told him he was not at home, 
but would be there soon. The witness could not at the 
time of the trial positively say whether Royland was at 
that time at home or not. Eyre left word that he wanted 
to see him, and went to a public house at a small distance, 
where in two minutes Royland came to him. Eype 
asked " why he denied himself ? he need not be afraid of 
“ him:” to which Royland answered, “1 am »*not afraid 
“ of you; but I am afraid of Hill” Hill held a bill 
against him. Another witness stated, that he had ac- 

K k 2 companied 


If a trader 
gives a general 
order to be de¬ 
nied, and is de¬ 
nied to a cre¬ 
ditor, it is a be¬ 
ginning to keep 
house, though 
lie immediately 
overtakes him, 
and says be was 
not afraid of 
bim. 
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cotnpanicd Eyre to the house of Royland five or six days 
previous to the 9th, at which time the same nurse denied 
him. Mansfield C. J. thought, that to constitute an act 
of bankruptcy, there must be a denial with a view to de¬ 
lay the particular creditor who called ; that in this case 
there was indeed an order for a genet al denial, but that 
Royland had clearly no intention to delay Eyre, and he 
therefore directed a nonsuit. 

Shepherd Serjt. having obtained a rule nisi to set aside 
the nonsuit, and have a v new trial, upon the ground 
that ail act of bankruptcy had been sufficiently proved, 

Rest and Vaughan Serjts. now shewed cause. They 
contended that it was not only ueccssary that the Plain¬ 
tiff should be denied,#but that he should be denied by 
some one to whom he had given authority to deny him. 
If any weight is due to the testimony of the witness who 
stated that Eyre called and was denied before the 9th, 
yet there certainly was no proof of any authority gi\en 
to the nurse before that time. They admitted, that if a 
general order to deny had been given before the 9th, and 
Eyre had been denied in consequence, it would have been 
a complete act of bankruptcy. But this cannot truly be 
said to amount to a denial, on account of the qualifica¬ 
tion which was added, that he would be at home in a 
few minutes. It did not even appear that Royland was 
in the house at the time of the denial; or if he was, he 
was denied to Eyre by mistake. This was at most an 
equivocal act, and it is explained by the circumstance of 
Royland immediately going to Eyre. In the case of Col- 
ke{t v. Freeman , 2 T. R. 59. which is a very strong deci¬ 
sion upon this subject, it is admitted that an equivocal 
act may be explained. In the case of Garrett v. Mottle , 
5 T. R. 575. where a trader had concealed himself with his 

account 
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account books in his garret, and a creditor called, and 
asked his wife for money, but did not etiquire for the tra¬ 
der himself, it was held no act of bankruptcy. It has never 

yet been determined that such a transaction as this is an 
’ • 

act of bankruptcy. 


1800. 


Mltklovt 


r. 

May. 


Shepherd Serjt. in support of the rule. A general or¬ 
der was given to deny the bankrupt to all creditors : a par¬ 
ticular creditor called, and was denied; and though the 
bankrupt would not have been denied to that creditor, if he 
he had recollected him, yet # as he was denied to him, 
there was sufficient eviddnte of a general beginning to 
keep house, in order to delay his creditors, inasmuch as 
that particular creditor was thereby delayed. The act 
of bankruptcy once complete, cannot be purged in this 
case, any more than that mentioned by Butler J. in Col- 
hell v. Freeman ; there the trader did mean to be denied, 
but did not know that in law he was committing an act 
of bankruptcy. An equivocal act is, when it is ambigu¬ 
ous for what purpose the denial is given ; as if a man 
weie employed in dressing himself, or at his meals ; that 
may be explained ; but here it is clear that there was a 
general order to deny for the purpose of delaying his 
creditors, and a subsequent partial revocation of the ge¬ 
neral order. Rut the bankrupt is bound by what he has 
once uttered. If not, within what time may the original 
order be revoked ? If it might be revoked within two 
minutes, why might it not be w ithin seven hours ? If he 
had followed the creditor, and overtaken him within a 
few' yards of the house, if he had even been within hear¬ 
ing of the denial, and had exclaimed, “ 1 am at home,’* 
it would have been too late. If this should not be deemed 
an act of bankruptcy, it will give traders an opportunity 
to play with acts of bankruptcy, for they will^give orders 
to be generally denied, and will call back*such of the 

K k 3 creditors 
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creditors that come, of whom they are not afraid, still 
availing themselves against others of the protection which 
they derive from the general denial. 


Mansfield C. J. It is difficult to draw the line be¬ 
tween two minutes and two hours. But here it was 
never left to the jury to say whether the denial was on 
the 9th, or on the preceding Thursday on which the other 
witness who accompanied Eyre stated the occurrence to 
have taken place. The Court is therefore of opinion 
that there ought to be a new trial in order to identify 
the day, and that no other evidence should be given but 
such as relates to that point. 

Rule absolute, (a) 


(a) This case was again tried at the sittings in Tri¬ 
nity term last before Matisfield C. J., when it appeared 
that the general order preceded the denial, and that both 
witnesses clearly alluded to the same transaction ; and 
the jury believing the witness who fixed it either to the 
4th or the 5th of February , found a verdict for the 
Plaintiffs. 

1809 . j Best Serjt. in the same term moved for a new trial, 

«?*<? u. upon the ground that this was no act of bankruptcy, for 
the reasons above assigned. 

Mansfield C. J. On a former occasion the Court 
was of opinion that this was an act of bankruptcy. The 
bankrupt in effect admitted that he was at home at the 
time, for when Eyre taxed him w'ith it, he did not deny 
it; he only said, “ I was afraid of Hill? This was a 
general order to deny to all creditors, without any ex¬ 
ception of Eyre. If he bad said, “ deny me to others, 

" but 
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u but do not deny me to Eyre,” it might have been dif¬ 
ferent. Suppose he had not gone over to the public 
house to Eyre, would not there have been a clear act 
of bankruptcy ? Aud if so, how could his going thither 
purge it? 


1 18CHJ. 


Mcckcow 


t*. 

[May. 


Heath J. lie was challenged with being at home 
and does not deny it, but accouuts for it, by assigning 
the reason. 


Lawrence J. Whenja^pcrson gives a general order, 
you must collect what was his intention at the time of 
giving that order. It is not enough to say, that if he 
afterwards recollects that he may trust a particular per¬ 
son, he has therefore committed no act of bankruptcy. 
That doe9 not alter the original order. If there had 
been any limitation of the order given to the woman, it 
might be different. 

Ciiambre J. It makes no difference, in my opinion, 
that after the bankrupt was denied, he came to Eyre 
aud said, “ if l had recollected you, I should have cx- 
“ ceptcd you out of the general order.” It is equally 
r beginning to keep house. 

The Court refused to grant the Rule. 
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Feb - “• Brett, Demandant. Smith, Tenant. IIo- 
* neywood Bart. Vouchee. 

TMnvfa&hy \nl ^JLAYTON Seijt. had upon a former day moved that 
*har"e which' diis vrecovcry might be amended by inserting the 

had loin? betn words, “and the annual rent of two hundred pounds 
merged hi the * ssllin g out of the scite of the late monastery of /lest 
o^posics’siol? MoWng, and out of the manor of /Vest Mailing , Ewell , 
East Mailing , and other lands,” upon payment of the 
additional fine, if any, at the alienation office, and all other 
usual and customary fines. The circumstances were, 
that this rent-charge had been purchased 150 years 
since by Isaac Honeywood , out of whose lands it issued, 
and appeared to have been conveyed to a trustee for 
him: but it had been treated in subsequent convey¬ 
ances and dispositions of the property, as being merged 
by unity of possession. The vouchee had recently suffeiv 
ed a recovery of the lands out of which it issued, without 
making any mention of this rent. And the conveyancer 
who examined the title, had objected that this rent did 
not pass by the recovery. The deed to make a tenant to 
the precipe was sufficiently comprehensive to include this, 
as it conveyed “ all the manors, tenements, hereditaments, 
and real estate whatsoever, of which the vouchee w r as seis¬ 
ed in tail, or for any other estate,” and it was sworn that 
if this rent was not merged, he was seised of an estate tail 
in it. 

The Court took time to consider, and upon this day. 

Permitted the amendment. 
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Greaves v. Stokes. 


I'eb. 11 . 


gllEPHEItD Scrjt. had obtained, on behalf of the 
Defendant, a rule nisi to set aside the writ of trespass 
quare clasum fregit, and the subsequent proceedings 
thereupon, and to restore the issues which had been le¬ 
vied under a distringas issued while the Defendant was 
abroad, and out of the jurisdiction of the Court, and that 
the Plaintiff might pay ffig’eosts of the application. lie 
had moved this upon an affidavit of the Defendant’s 
wife, that the Defendant, who was the captain’s steward 
on board an East Indiaman , had sailed for the East Indies 


If a Plaintiff 
sites, a Defend¬ 
ant who is out 
of the country, 
for a deist con¬ 
tracted Imre by 
Ins wile in Id's 
aliM-ucc, and 
proceeds by 
tltslrhiffns, Ihe 
Court will or¬ 
der the issue 
to be lest toed, 
and set aside 
that w nt. 


nine months before, and was expected to return in a few 
months, and that the PlaintiiF knew him to be absent 


from tbe kingdom, w-hen he gave the deponent credit 
for the goods which were the subject of the action, and 
when ho caused the process to be issued. 


Erst Serjt. jtow shewed cause. The circumstance of 
the Defendant’s being out of the realnf is no ground to 
set aside the writ, which is the commencement of the 
action ; nor ought it to affect the distringas, sued out in 
order to compel an appearance, which the same persons 
who now apply might with equal ease have entered for 
the Defendant. The summons w'as served at the De¬ 
fendant’s dwelling-house, and in the case of Staines v. 
Johan not, 1 Eos. Sf Pull. 200. the Court held that was 
sufficient service in the Defendant’s absence, to warrant 
the distringas and levy. In 3 Eos. Pull. 254. il lor fey v. 
Strombom, the Court sanctioned a distress made upon 
partnership property to compel the appearance of two of 
the partners who were abroad. Where pofsonal service 
is not necessary, as in this mode of proceeding, it is not 

ii regular 
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irregular to proceed in the Defendant’s absence from the 
kingdom: this is less oppressive than the proceeding to 
outlawry under the same circumstances, which it is ill 
every .day’s practice to do. [Lawrence J. If I am not 
mistaken, I have seen precedents of actions against per* 
sons for outlawing those whom they knew to be out of 
the country. It is a practice contrary to all priciples of 
justice. The outlawry too may be reversed at any time 
when the Defendant comes in.] 

Shepherd Serjt. contra. T!fc process by distringas may 
not be improper where it is not known at the time of the 
commencement of the suit, that the Defendant is out of 
the country: but here, not only is that clearly sworn to, 
but it also appears that the debt was contracted in his 
absence, and without his knowledge; and before he re* 
turns this process by distringas may consume all his pro¬ 
perty. The case first cited is distinguishable, because 
the Defendant had given a bail-bond; but perhaps that 
case might be fitly reconsidered. In the other case, the part¬ 
ner, residing at home was the representative of the whole 
house. 

Mansfield C. J. The credit having been given to 
the wife after the husband’s departure renders this a 
case of peculiar hardship, but it must not be understood 
that the Court lays down a general rule, that a man 
leaving at his departure debts in this country, and effects 
also, the creditor may not in some cases distrain; but 
that is not the case here. And although the wife might 
perhaps appear for her husband in this case, the action 
might in another case be brought to recover a debt which 
she was unacquainted with. This process is ruinous to 
these poor pessons. The distringas therefore must be set 
aside, and the goods restored. It does not appear how 

the 
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the qupre clausum fregit can be prejudicial to the Defend- 1809- 

ant; therefore that may stand. And as this practice has greaves 

prevailed, the Court will not grant costs. »• 

Stokr$« 

Rule absolute to set aside the writ of 
distringas , and to return the issues 
which had been levied. 


Gurney v. Hardenberg. 


Feb. ii. 


JTAUGIUN Serjt. had obtained in this instance a 
rule similar to that stated in the preceding case, 
The Defendant was, at the time of the process, detained 
a prisoner in Paris ; he had during his confinement car¬ 
ried on trade in London by the agency of his wife, to 
whom he had sent a general power of attorney; and the 
debt was contracted by her; but she died about seven 
months before this application, which was made by the 
Defendant’s sister, who had lived with the wife; she had 
no power of attorney. 

• 

Best Serjt. shewed cause. It does not appear that the 
Plaintiff knew at the time of the levy, that the Defendant 
was abroad. The person who conducts his trade and 
obtains credit for him in England may enter an appear¬ 
ance for him. 


A Plaintiff 
who did not 
know at the 
time of gi\injj 
credit, lh.it 
the Defendant 
was out of the 
realm, may 
proceed, not¬ 
withstanding 
his absence, to 
compel an ap¬ 
pearance by 
dist ring-nil. 

So, if the 
Defendant, re¬ 
siding abroad, 
carries on 
trade in Eng¬ 
land. 


Vaughan in support of the rule. The Plaintiff does 
not deny his belief, but only his knowledge of the De¬ 
fendant’s absence. This certainly amounts to the gene¬ 
ral question, which was jliscussed in the cases of Staines 

v. Johan not. and Webster v. Macnamara f Trin. 32 Geo. 3. 

1 • 

Imp. Pract. C. B. 4 Ed. <3IQ. The process by distress 
is founded upon the supposition that the Defendant is 

guilty 



488 


CASES in HILARY TERM 


i ■ 

1809. guilty of a comtempt of the summons of this court. But 

V 7^minTy / k°. w can ** k e properly said that a person is in contempt, 

r. when the summons never reaches him. It cannot be 

Hahuenbekg. p Crni jttcd that service of a summons at a Defendant’s 

last place of abode shall enable a Plaintiff to take from 
him all that he has in the world: this is a dangerous 
power, for no affidavit of debt is necessary, and a profli¬ 
gate man may abuse the process of the court to any 
extent. 


Mansfjet.d C. J. What is the creditor to do if he 
cannot use this process ? The Defendant carries on trade 
in this country, although lie is absent, and the persons 
who supply the materials for his trade, and by means of 
which he makes his profit, cannot without this method 
obtain payment fora single article. It is the Defend¬ 
ant’s own laches that he has not an attorney empowered 
to act for him in this country : upon the decease of the 
former, he ought instantly to have appointed another. 
Many traders who do not reside in England have houses 
of trade here, conducted by agents, who cannot be sued ; 
there is therefore no other method than this of compelling 
them to pay theitf debts. The present is as fair a case as 
can be imagined for using the process, if this abominable 
practice be allowed to subsist; and we must either say 
there can be no process against any man who is out of the 
realm, or sanction it, in the present instance. 

IIeatii J. If the Defendant carries on trade in JE;;ir- 

O 

land, it is the same thing as if he were resident here. 

Ciiamdre J. It is strange that such a practice should 
have so long prevailed in this court, since however it is 
established, it must prevail now, but it it appears to me re¬ 
pugnant to thfc principles of law and the principles of 
justice. The same thing is law and justice in this court, 

which 
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which is in others : there, if the Defendant is abroad, the 
Plaintiff must proceed to outlawry against him, and when 
he comes home, he may reverse the outlawry and have his 
goods restored. 



r, 

Hardemimiu. 


The Court ordered that the sum of 51/. which had been 
levied should be impounded till the next term, in order 
that no further distringas might be necessary, and 

Discharged the Rule. 


The King v. The late Sheriff of London. In Ftb ' 11 
Case of Jones v. 13roadknight. 


LLINGIIAM, a sheriffs officer, arrested the De¬ 
fendant, who paid him money to discharge the 
debt and costs. No bail-bond was taken. On the lyth 
of November, the Plaintiff obtained a rule for an attach¬ 
ment, which he sued out, returnable on the 24th, but 
did not then serve it. On that day the officer acknow¬ 
ledged to the Plaintiffs attornev, that lie had re ceived 
the debt and costs, and repeatedly promised payment, 
upon which the Plaintiffs attorney forbore to lodge the 
attachment in the sheriffs office. On the the 3d of De¬ 
cember he applied to the secondaries to pay the debt and 
costs, who informed him that application would be made 
to Allingham *s sureties, and upon his making a second 
application on the 24th of January , the secondaries in¬ 
formed him, that they could not recover against the sure, 
ties of At Hugh am until the Court had decided that the 
sheriff was liable to the Plaintiff, and they then, for the 
first time, said that the Plaintiff had done wrong in giv¬ 
ing credit to AVingham , as he had been suspended from 
his employment ever since the 19 th of November. Upon 
this th c Plaintiff caused an attachment to issue; and 

Shepherd 


Tlie Plain¬ 
tiff at the dc- 
s»ne of the she- 
nrt\ officer, 
forbore to en¬ 
force an at¬ 
tachment in 
the first in¬ 
stance, and ten 
days after¬ 
wards applied 
to the sheriff 
for the debt 
and costs; held 
that the sheiiff 
was not ; dis¬ 
charged by the 
indulgence 
given to the 
otficcr. 
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The King 


r. 

The ShcrilFof 
London. 


Shephard Serjt. having on a former day obtained a rule 
nisi to set it aside, upon the ground that the Plaintiff, by 
giving time to the officer, had discharged the sheriff from 
his liability. 


Best Serjt. now shewed cause. There is no pretence 
for this application : the Plaintiff might in the last term 
have commenced an action for an escape against the 
sheriff, on account of his neglect to take a bail bond; 
and under those circumstances the Court has always re¬ 
fused to relieve the sheriff. Rex v. Sheriff of Surra/, 7 T. 
Hep. 239. He was apprised from the beginning by the 
rules that were served on him that the Plaintiff meant to 
resort to him: and in no case has the sheriff been re¬ 


lieved after notice of the transactions which pass between 
the Plaintiff and the officer. The omission, of which he 
complains, to enforce the attachment at the earliest mo¬ 
ment, was a favour to him : or if there be any laches in 
this case, it is for a very few days only ; and if the sheriff* 
should prevail in this application, it will not hereafter be 
safe to give him a single hour’s indulgence. There is no 
case where a less interval than three or four months has 
been held sufficient to discharge the sheriff. In Ilex v. 
Herring, 3 Bos. & Pull. 151., the interval was from 
the 19 th of November to the 9 th of March , and even there 
the Court would not relieve the sheriff, but upon his as¬ 
signing the officer’s bond to the Plaintiff, that he might 
proceed against the sureties. 


Shepherd Serjt. in support of the rule. The attach¬ 
ment, which the Plaintiff at the desire of the officer for 
bore to enforce, is no notice to the sheriff, and this case 
therefore comes within the principle of that which has 
been cited, although the interval was not so long. 
From the 19 th of November to the 3d of December the 
Plaintiff'gave credit to Allingham ; and having accommo¬ 
dated 



in the Forty-ninth Year of GEORGE III. 


491 


dated the sheriff’s officer w ith time, he cannot afterwards 
resort to the sheriff". 

Mansfield C. J. Since I have sat in this couft, the 
sheriff, in one or two instances, has been held to be dis¬ 
charged. But these have been cases where the Plaintiff, 
by neglecting to proceed against the sheriff', has given him 
reason to suppose that the matter was adjusted and set¬ 
tled, and where the time has been much longer than 
from November to March . But here the officer having 
taken no bail-bond, receives the debt and costs, which 
he had no right to do"; "the Plaintiff’s attorney applies 
to the office, and all that passed there w r as for the benefit 
of the sheriff*, lie talks at that time of getting the 
money from Allinghams sureties, not even pretending 
that he was discharged. 


1809. 
The Ki.vu 


r. 

The Sheriff' of 
Lomjon. 


Lawrence J. The sheriff ought to lay a foundation 
for this rule, by satisfying the court upon affidavits that 
he was prejudiced by the delay : nothing of that sort ap¬ 
peal s. Here too the interval is only a few days. 

Rule discharged. 


Day v. Edwards. Feb. is. 

r jMIIS action was brought to recover the amount of Upon set ting 

repairs, goods, and money, alleged to have been hiq«n> "uU 0 * 

done and furnished at Corves by the Plaintiff, who was a 

J _ tea the Diltii- 

ship-builder and agent, upon and for the use of a ship be- dant to pay 
longing to the Defendant, by the order of the captain. pu^ntitrViuier 
The Defendant, who resided in Monmouthshire , and had ^Stll^osts o'f 
not seen the repairs, knowing that something must be fl,e action l, p 

w • to that time, 

* and ordt red 

th&t the Plaintiffs further proceeding should be at the peril of the subsequent costs. 

due. 
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r. 

Edwards. 


due, suffered judgment by default. Upon the execu¬ 
tion of a writ of inquiry before the sheriff, the jury 
found damages to the amount of lGOO/. The Defendant 
in tl\e last term obtained a rule nisi to have a new writ 
of inquiry executed before a judge of assize, upon the 
ground that many of the articles which constitued the 
sum of 1600 /. were such for which it did not lie within 
the scope of the master’s authority to contract on behalf 
of his owner; that the Defendant therefore was not 
legally answerable; and that rule was, upon discussion, 
made absolute, with the ..addition that the Defendant 
should instantly pay into the hands of the Plaintiff’s 
agent the sum of 300/. being the amount to which he 
admitted himself liable. Marshall Serjt. on a former 
day in this term had obtained a rule nisi that this sum of 
300/. might be struck out of the declaration, and that 
in case the Plaintiff would not accept thereof, with the 
costs, in discharge of the action, but should proceed for 
further damages, he should be liable to costs, unless he 
should recover damages beyond the 300/., and also that 
the sheriff might summon a good jury. 


Shepherd Serjt. now shewed cause. This is a motion 
primes impressionis. The Defendant not having chosen to 
plead and pay money into court in the proper scasou, 
ought not to be permitted in the present stage of the 
proceedings, after a judgment by default, and writ of 
inquiry executed and set aside, and a rule obtained for 
executing a fresh writ of inquiry, to add these new 
terras to that rule, which has been already disposed of; 
or at least if the Defendant wished to try the merits, he 
should at an earlier period have moved that the in¬ 
terlocutory judgment might be set aside, and that he 
might be permitted to plead to the action and proceed 
to trial. 


Lem 
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I,tm and Marshall Serjts. contra. The rule has merely 
the same effect as if the Defendant were permitted at 
this moment to pay money into court in the action. 

* 

Mansfield C. J. The motion goes too far, because 
it extends to costs already due, which the Plaintiff is 
clearly entitled to retain. But since he is in possession 
of the 300/., and his costs to the present moment, it is 
reasonable that the costs hereafter to accrue should abide 
the event of the Plaintiff’s future success. With this 
alteration. 

' I 

* # The rule was made absolute. 


Dent v. Halifax. 

■r 

LO/rSerjt, had on a former day obtained a rule 
nisi to discharge the Defendant out of custody as to the 
Plaintiff's suit in this action, and to set aside the interlocu¬ 
tory and final judgment, and the proceedings had thereon, 
for irregularity, with costs. This rule was obtained on affi¬ 
davits, which stated that the Defendant being in the custody 
of the sheriff of Devon at the Plaintiff’s suit, in order to 
obtain his liberty, procured a friend to offer on his be¬ 
half terms of accommodation to the Plaintiff’s attorney; 
who replied, that he being only agent in the business, 
could give no decisive answer, but when he next wrote 
to his client he would mention the offer. The Defend¬ 
ant’s friend not receiving any subsequent answer to this 
proposal, caused Pasmore, an attorney, to put in bail 
above fof the Defendant, wnd to give notice of justification; 
but Patmore waa no otherwise retained or concerned in the 
cause. The Plaintiff’s attorney, conceiving from this 
circumstance that Pasmore w’as the attorney ill the cause, 
Vol. I. LI delivered 


1809. 


Day 


r. 

Edwards. 


Feb. IS. 

If a Defend* 
ant in custody 
employ an at* 
tomey merely 
for the purpose 
of putting in 
bail, delivery 
of declaration 
to that attor¬ 
ney is not suffi¬ 
cient. 
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Dent 


i*. 

Halm fax. 


delivered to him a declaration, which he immediately 
returned, with a letter, pointing out that this proceeding 
was irregular, and that the declaration ought to have 
beep delivered to the prisoner. In consequence of the 
Plaintiff's having omitted to deliver a declaration before 
the end of Trinity term, the Defendant became super- 
sedeable, and caused application to be made to a Judge at 
chambers for his discharge. The Plaintiff delivered a 
declaration to the Defendant in custody, and after that 
application proceeded to final judgment, and charged 
the Defendant in execution, who was then detained in 
the custody of the sheriff of 'Devon at the suit of some 
other Plaintiff. 


Lens Serjt. shewed cause. He contended that as 
Pasmore had given notice of putting in bail, the delivery 
of the declaration tonim was sufficient: but 

The Court held otherwise, and made the 

Rule absolute. 


Onslow in support of the rule. 



•in the Forty-ninth \ear of GEORGE III* 


405. 


1809 . 


Roberts v. Karr. 


Feb. 11. 


npUIS was an action of trespass for breaking and en_ ^ Abuttal in 

tering the Plaintiff’s close, and destroying his fence, seme includes 

and two plants of ivy, there growing. There was also °a lmt". 

a count for an injury done to a wall of the Plaintiff’s in ta,s ar< > n °*»u 
J > . , general to be 

a different place, by inserting rafters into it. The De- construed 

fendant pleaded to the first cause of adtion several pleas, Str j^ t y if tJje 

in none of which did he ^chtim any interest in the place description ot 

where the trespass was committed, and the only two sudi^that^if 

pleas necessary to be mentioned, were, the fourth, stat- SJIJif increase 

ing a way of necessity, from a highway called East Lane, tbc value of the 

over the place in question to the Defendant’s dwelling- inducc'thc^tr- 

house; and the 5th, stating that agjfootway passed over JheTandou^ 0 

the place in question. The cause whs twice tried : first that account, 

* ^ _ . the deed is not 

before Heath J. at the Surry Lammas assizes 1807, when merely evi- 

the issues upon both these pleas were found for the Plain- abuts ac* 

tiff, and all the other issues for the Defendant: and again cording to the 

7 ° description, 

before Lord Ellcnborough C. J. at the Surry Lammas as- winch may be* 

sizes 1808, when the first of these issues.was found for JonTrary eu- 

the Plaintiff, but the second, and the issue on the last dei,ct ‘» 

count, for the Defendant. The facts which appeared amount to a 

in evidence, were, that Pratt , being the owner of a field, I ftrai . ,t . t,,at 

7 7 to _ 1 land abuts as it 

converted it to building ground, and laid out a street “ described. 

called East Lane , running from east to west, and another t0 'fj 

called Camden-street , passing out of tile former, and run- unequal widtli, 
• described ns 

ning from south to north : at the angle formed by the abutting on a 

intersection of the north side of East Lane with the ToV^it 

abutted in tlie 

> broadest part 

on the road, but in the narrowest part a narrow strip of the grantor's land intervened 
between the road and the premises granted. Held that the grantor and those claiming 
from him were concluded from preventing the grantee to come out into the road over 
this slip of land. • # 

The Court will not grant a new trial on account of a verdict being against evidence, 
where the damages to be recovered would not exceed five pounds. 

L 1 2 


western 
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western side of Camden-street, he built a house the front 
of which faced southwards into East I jane and subtended 
forty-one feet six inches of the length of that lane: to 
this house was laid, at the back of it, a piece of ground 
for a garden, the entry to which was through the house, 
and which extended northwards in a direction parallel to 
Camden-street, and was bounded on the eastern side by a 
brick wall, not placed in the continued line of the eastern 
wall of the house, but in a line parallel to it, and situated 
four feet six inches further to the westward, so that the 
house projected four feet six, inches more to the eastward 
than the wall of the garderi: Pratt erected a row of 
posts in the continued line of the wall of .the house, four 
feet six inches distant from the wall of the garden. A 
portion of the garden, at the northern end, was separated 
from the residue, bj^a wall running from east to west. 
In 1778 Pratt conveyed these premises to Compignv , 
by a lease and release, which described them as “ a 
“ parcel of ground situate on the north side of East 
“ Lane , and abutting east on a new road leading from 
“ East Lane ; and containing in front, from east to west, 
“ towards the said lane, forty-one feet six inches of 
“ assize, little more or less; and in depth backwards 
“ from north to south, one hundred and twenty-one feet 
fi 6f assize ; and from east to west, at the back part there- 
“ of, thirty-six feet nine inches of assize; and the messuage 
“ built thereon,” with a reference to a plan annexed; 
“ together with all ways.” There was sufficient land 
contained within the walls to satisfy this admeasurement. 
In 179 O Pratt demised to King , upon a building lease, 
some land lying next beyond Compignt? s land on the 
north, and then open to Camden-street , and described it 
as abutting and adjoining to the new road. Immediately 
after he hqd executed the lease, the^ parties made an 
agreement, in consequence of which Pratt inserted a 
covenant, by which, in consideration of three guineas, 

he 



in the Forty-ninth Year OF GEORGE III. 


497 


he covenanted that King should, duriug his term, enjoy 
the strip of land lying under Compigne’s wall, for the 
length of twenty feet from King's house to the south¬ 
ward, and thereupon he particularly marked this ground 
in the plan annexed to the deed, which contained a de¬ 
claration that all the contents of the plan were intended 
to pass : and the deed thus interlined was re-executed and 
the money paid. This deed was not produced in evi¬ 
dence till the second trial. Upon the land thus demised 
King erected a house, the front of which faced to Cam- 
den-street , and stood it) a line with Compigne s garden 
wall. Between thirty'and forty other houses were 
erected in the same line, extending to the northward, 
and fronting into Camden-street , in front of most, or 
all of which Che proprietors inclosed a small court of the 
depth of four feet six inches. King inclosed in front 
of his own house a similar court, and also the piece of 
ground granted him by the % interlined covenant; and 
planted it, and kept it inclosed about eighteen years. .About 
two years before the commencement of this action, Com¬ 
pigne demised to the Defendant that part of his land 
which was divided from the residue at the northern end; 
and the Defendant built a house on it, fronting, east¬ 
wards to Camden -street , and opened a door into that 
street, through the eastern wall of his inclosure, and in 
order to make the entrance to his house over the strip 
of land which King had inclosed, and which intercepted 
his access to his house on that side, he removed the fence 
of it, and committed the act complained of in the first 
count. The premises were then in the possession of the 
Plaintiff, undei a demise from King. Contradictory evi¬ 
dence was given as to <he question, whether the strip of 
land lying along, under the wall within the posts was in 
fact a foot-way or not ? Some witnesses* stated that it 
was, and that the posts erected by Pratt wereS placed 

L 1 3 there 
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there to protect it from the carriages; and that persons 
had walked there. And a surveyor of the roads gave 
evidence that he had once caused the ground within the 
posts to be pared, as being a public foot-way; but on the 
second trial Pratt, being duly released, stated that he 
had originally intended to reserve that Bpace of ground 
all along under the wall for the purpose of putting on it 
building materials, and had put up the posts to prevent 
nusances; and it was also proved, that in the same year 
in which King built his house, Compigne, having occasion 
to open a door through the 'eastern wall of his garden 
into CamAen-street , asked and obtained of Pratt permis¬ 
sion to have a passage over this strip of land, into the 
road : and a door-way was accordingly made. Some 
other witnesses also stated that this land nefbr was a part 

v, 

of the highway. * 

Lord Etlenborougk C. J. upon the second trial, was of 
opinion, that if Compigne 8 land had been sold by Pratt 
expressly for the purpose of building a house thereon, 
there would have been a way of necessity : but it did not 
appear that such was the case : and he therefore thought 
that there was nb such way; for clearly a man could 
not by his own act create a way of necessity: the ques¬ 
tion therefore was, whether there was a footway used 
by the public upon the strip of land in question. The 
word abutting did indeed, in its strict sense, imply conti¬ 
guity ; but it was not necessary that the contiguity should 
continue along the whole length of the land granted : 
the expression might be explained by evidence of the 
user of the premises; and as they abutted on the road 
for the length of the house, that satisfied the description. 
He thought that if the land had been dedicated to the 
public, it was equally the highway, wjiether the deed 
mentioned it t« be such or not; and if it was not used 
as a highway, the deed would not make it such ; and he 

instanced 
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instanced the green sWard which in many places inter¬ 
venes between the highway, and fields which are de¬ 
scribed in deeds as abutting on the highway. He also 
directed the jury that the Plaintiff was entitled to 
a verdict upon the last count of the declaration, up¬ 
on the evidence given by one witness, a surveyor, who 
gave his opinion that the vvall was damaged -to the 
amount of four or five pounds, by inserting rafters 
therein. 

Shepherd and Best , Seajts./for the Plaintiff, in shewing 
cause against the first rule for a new trial, and in support 
of the second rule, contended, that the deed was only 
evidence of the state of the land in question. It was 
not therefore to be concluded between the parties, that 
this land was the new road, because the balance of evi¬ 
dence was weighty in proof that the land adjacent to 
the garden wail in the part where the premises were 
contracted to a narrower dimension, w r as not the foot¬ 
path, nor had been dedicated to the public; for it was 
equally improbable that the courts inclosed in front of 
the houses for the whole length of Canlden-street were 
the public footway, which they must be, if the supposed 
path were continued northwards in a right line, or 
(w hich must otherwise be supposed,) that the footway, 
which, when it first leaves East Lane, for for a certain dis¬ 
tance passes on the outside of the forty-one feet six inches 
occupied by Compigngs house, should then bend inwards 
to the left, and follow the recess of the wall within the 
posts for so short a length as thirty yards, and should, at 
the end of that space, be again brought back to the ori¬ 
ginal line. Rut supposing that the description in the 
deed was more than evidence, and was of the nature Qf 
a grant, yet it was not necessary that, in ord&r to satisfy 
this description, the land conveyed should abut on a 

LI 4 public 
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public rodd for the whole length of one hundred and 
twenty-one feet: if abuttal did necessarily imply con¬ 
tiguity, still it was sufficient that any part of the pre¬ 
mises abutted: and for a part of the length, namely, 
so far as the side of Compignes house extended, the 
premises did in fact abut on the road. Or, if the 
deed must be understood as asserting that every part 
of the length of the premises abuts on the road, yet 
abuttal did not always and necessarily imply contiguity. 
A close may be properly described as abutting on a high¬ 
way, although the hard road runs in the middle of a 
wide green sward, and that too in cases where the green 
sward cannot by any implication be parcel of the close 
granted, because it does not belong to the grantor, but 
is parcel of the waste belonging to the lord of the manor: 
yet it is a good description. Here too the soil granted 
was, at the time of the sale, distinctly bounded by a wall, 
which disaffirms the implied grant of the land without the 
wall. On the last count at least the Plaintiff was clearly 
entitled to a verdict. 


Vaughan Serjt., for the Defendant, in support of the 
first rule for a new trial, and in shewing cause against 
the last, contended that Pratt clearly must be deemed to 
have sold to Comptgne all the land contiguous to Camden 
street for the length of 121 feet, except such as was dedi¬ 
cated to the public service. Either the land in question, 
therefore, w T as included in this grant, so that the De¬ 
fendant’s land extends to and abuts upon that which 
the Plaintiff contends to be the highway, or the place 
in question is the highway, because it is that on which the 
lease grants that the Defendant’s land abuts. When 
Pratt sold, he must have contemplated that the land 
would be made use of for building; for the Defendant’s 
land was separated by a wall from the southern part of 
Compigne*s garden, even before the sale to Compigne ; so 

that 
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that it was plainly intended for the site of a coach-house 
and stables, or other buildings, to which there could be 
no access for those uses, but over the land in question. 
Pratt therefore is bound by the conveyance ; and having 
represented by fiis grant that this ground was dedicated 
to the public, he cannot, upon an after-thought, re¬ 
sume it. 

Heath J. In the course of the first argument ob¬ 
served, that abuttals have never been construed very 
strictly; thus if premises be described as abutting on, a 
house to the east, it may be the north-east or south¬ 
east. 

Lawrence J. observed, that the description might be 
an inducement to the party to buy the land, by causing 
him to suppose that it. abutted on the new road for the 
w hole length; as between the grantor and grantee, there¬ 
fore, the soil in question must be taken to be dedicated 
to the public. If a man buys a piece of ground described 
as abutting upon a road, does he not contemplate the 
right of coming out into the road through any part of the 
premises ? 

f 

Mansfield C. J. observed, that there was no wall to 
define the boundary of the land granted to King , yet in 
both deeds the description was the same, with the mere 
addition of the wofll “ adjoining,” as well as abutting. 

Cur. adv. vult. 

MansfieldO. J. now expressed the opinion of the 
Court. • 

In the former instance we granted a^new trial, be¬ 
cause we thought it ought to appear ho\9 these conflict¬ 
ing 
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ing rights .stood upon the deeds on both sides, for upon 
them the rights of the parties depend. To judge by them 
only, there could be no doubt. But parol evidence was in-, 
troduced to prove that the ground in question never was 
the highway: Pratt , however, the grantor, was himself the 
principal, though not quite the only witness, who stated 
this. And although releases were executed which ren¬ 
dered him competent, yet he surely came under such a 
bias as must render his evidence very doubtful of credit, 
lie states that he always intended to reserve a piece of 
ground between the wall and the* street to put scantlings 
and mortar on. That is an odd reason, but it is still 
more singular, that, he having the intention to reserve 
this piece of ground four feet wide between the wall 
and the street, should, in his lease to Compigne , describe 
the premises as forty-one feet six inches wide at the one 
end, and thirty-six feet nine inches wide at the other 
end, abutting on the road or street. When a grantor 
Uses the particularity of describing land by feet and 
inches, is it not probable that he would describe it as 
abutting on this piece of ground if he had intended to 
reserve it ? This is very dissimilar to the case put of a 
conveyance of a field described to abut 011 the road, 
made by a man who was not owner of the soil between 
the field and the road, as Pratt was here: it is true that 
many premises may be described as abutting on a road, 
although they abut on grass land lying between the fence 
of the close aad the road ; but all thqp space of land was 
the road before turnpikes came into use, and in common 
parlance it is still called the road : and I should much 
doubt, in a case where the lord of a manor should grant 
land by such a description, whether he could hinder the 
grantee from coming out of his close ovey that grass land 
to the road. '{ cannot help thinking, from the difference 
which subsists in the two leases of the word *t adjoin- 

“ ing," 
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ing, ” which is added in (he one, and the grant to King 
of this fore-court made by the interlined covenant, that 
Pratt about that time first conceived the idea of reserv¬ 
ing this piece of land. It is true that Compigtie asked 
permission to make a door-way through his wall to pass 
over this strip of ground to the road ; but that was at a 
very early period in the formation of this street; and as 
lie asked this permission, not having his lease in his hand 
to see what his rights were, this does not very much 
bear upon the case. As to the fence erected by King , 
one of the witnesses spolae fit 9 the use of it, which was 
to prevent persons from committing any nusance close to 
the Plaintiffs house. But if a fence had been erected 
by the Plaintiff for that purpose on the soil of another, it 
would have been a very illnatured thing to have cut down 
that bar, and say that persons should commit nusances 
close to his house : so that the circumstance of this fence 
affords very slight evidence of exclusive possession. As 
to the posts, they were of very little importance; for 
some witnesses said they were intended to keep off the 
carriages, and a road surveyor proved that he had pared 
the ground between the posts and the wall. But sup¬ 
posing that Pratt t which I do not believe, had in his 
mind the intent to reserve this land, he could not con¬ 
sistently with what appears upon the face of these deeds, 
prevent the Defendant from opening his door into the 
street; because he has described the Defendant’s land in 
his lease as thirty-six feet nine iuches in breadth, and 
abutting on the street, if then he afterwards pohibits 
the Defendant from coming there, is it not a sufficient 
answer to say, you have told me in your lease, “ this 
land abuts on the roadyou cannot now be allowed to 
say that the land on which it abuts is not the road. We 
are therefore of opinion that the verdict is/right. The 
Judge who tried the cause has intimated au opinion, 

though 
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though not very strongly in favour of the Plaintiff, but 
he rested it chiefly on the other issue on which there 
was t evidence of the PlaintifTs wall having been damaged 
to the amount of five pounds. But as to that issue, first, 
the Court will not grant a new trial for so trifling a sum 
as five pounds; and secondly, it is only a question of 
judgment. No witness proved that the house of the 
Plaintiff was the worse for it, or that any man would 
give five shillings the less for the house on that account: 
all the jurors had a view of the premises, and four of 
them were builders, and quit as good judges as that one 
witness, and as likely to be right. 

Rule discharged. 
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REGULA GENERALI S. 



JT is ordered, That from and after the first day of 
next Easter term, iu every action to be commenced by 
original writ of quare clausum fregit 9 there shall be writ¬ 
ten or printed under the summons to be served by the 
sheriff’s officer on such writ, a notice in the following 
form; viz. 

“ A.B. [Defendant’s name] You are served with this 
u summons to the. idtent that you may by your 
“ attorney appear in his Majesty’s Court of Com- 
“ mon Pleas at Westminster at the return thereof, 
u being [ the day of the month and date of the 
u year,] in order to your defence in this action.” 


And it is further ordered, That upon every cfis- 
tringas to be issued in default of the Defendant’s appear¬ 
ance to such quare clausum fregit , there shall, at the time 
of the execution of such distringas, be served by the she¬ 
riff’s officer on the Defendant, if he can be met with, or if 
not, left at the dwelling-house of the Defendant, or place 
where such distringas shall be executed, a written or print¬ 
ed notice, in the following form ; viz. 

u In the Common Pleas—Between^. B. Plaintiff, 
“ and C. D. Defendant [Me names of the parties], 
“ Take notice, that I have this day distrained 
“ upon your goods and chattels for the sum of 
“ forty shillings, in consequence of your not 
“ having appeared' by your attorney in his Ma- 
“ jesty’s Court of Common Pleas at Westminster 
** to a writ of quare clausum fregit , returnable 
** there on the [ state the date and year .*] And 
“ that, in default of your so appearing to the 

“ present 
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u present writ of distringas at the return thereof, 
“ being the [stale and date of the gear] you will be 
" liable to be distrained upon for such further 
“ sum as the said Court shall be pleased to order. 
“ Bated, &c. [signed with the officers name.] To 
44 C. D. the above named Defendant. 

J. Mansfield. 

J. Heath. 

S. Lawrence. 

A. Chamber. 


END OP HILARY TERM. 
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ARGUED and DETERMINED 

IN THfe v J80a 

Court of COMMON PLEAS, 

AND 

EXCHEQUER-CHAMBER, 

lif* 

Easter Term, 

In the Forf)-ninth Year of the Reign of George III. 


Garnoks v. Swift. j pit i u. 

rpms Mas an action for money paid, brought to re- If two part* 
covei a contribution to the amount of certain debts, ale* pn>, 
Mhith had been jointly incurred by thfe Plaintiff and oue 

. . . . only i" Mdiiip- 

Defendant, dui ing their partnership in tiade, and uhich *d, the puity 

had been discharged by Uie Plaintiff only. The Plaintiff tody ot the Vinl 

cave notice to the Defendant to produce in evidence at P J1 1 

n r niaj nive >»e- 

tlic tnal an agreement made in contemplation of a dis- condaiy evi- 

solution of the partnership. Upon the tual of the cause content* of the 

before Mantfcld C. J. at the sittings after last Hilary E^ n | l » lI ,t 

term, it appeared by the testimony of a witness, that rctu,c o» uu- 
... , . . . , tice to pi oduce 

two parts of this agreement had been drawn up and the -.tamped 

executed, that the countei part, duly stamped, was in the p,ut * 

possession of the Defendant, and that the original had 

been left in the Plaintiff’s own possession, and had never 

been stamped. The Defendant not produslng the pait 

in his possession, the Plaintiff pretended the part left in 

fai> 
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his custody had been lost, and gave in evidence the 
draft of the agreement, and recovered a verdict. 

B"st Serjt. for the Defendant now moved to set aside 
the verdict and to enter a nonsuit, upon two grounds, 
one of which was, that the Plaintiff was not entitled to 
read the draft, for that the best evidence was the ori¬ 
ginal agreement itself, which the Plaintiff had omitted 
to produce. 


Mansfield C. J. Here, was proof of notice given 
to the Defendant to produce the written agreement. 
Only one part of the agreement had been stamped, and 
the part kept by the Plaintiff was not stamped: there¬ 
fore the question was, whether the only stamped part 
being left in the defendant’s possession, and he not pro¬ 
ducing it on notice, the Plaintiff might not give the 
Draft in evidence. Suppose there had been only one 
part might not he under those circumstances give evi¬ 
dence of the contents? How does it differ, though 
there were two parts, if only one of them was stamped ! 


Heath J. 


There is only one agreement here. 


Lawrence J. expressed his opinion in favor of the 
verdict on another ground. 

The Court refused the application. 


Note, It did not appear whether it was in the Plain¬ 
tiff’s power to make his part of the contract evi¬ 
dence by vetting it stamped upon payment of the 
duty andr a penalty of 10/., nor was that point 
urged. , 


* 
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Payne v. Deakle. Aprils i. 

9 

r TMIIS cause had been referred by an order of nisi prius , If an arbi- 

soas the Arbitrator should make his award on or be- cr^o enlarge" r 
fore the first day of August then next, or on or before the time for 

. . making his 

any other day to which he should enlarge the time for award to any 

making his award. The arbitrator on the 22d of July 

enlarged the time till the last day of Michaelmas term tliau 

and on the 24th day of November he again enlarged it 

till the last day of Hilary term. After making the second 

enlargement he published his award, in which he recited 

that the time for making his award stood duly enlarged 

until the last day of Hilary term. 

liest Serjt. now moved to set aside this award, upon 
the ground that the arbitrator having once enlarged the 
time, he had no authority again to enlarge it, but his 
power was at an end. The power was only to enlarge 
.to any other day, not other days. lie admitted he could 
find no case on the subjectywhere this had been so decid¬ 
ed. 

Mansfiei.d C, J. The sense of the condition is, that 
the arbitrator shall have sufficient time to make his award, 
and that if he cannot make it by the day named, he is to 
make it any time that he pleases £ and whether he names 
the ultimate day at once, or at a subsequent time, is imma¬ 
terial. 

The other Judges concurring, the 

Rule was refused. 


Vol. I* 


Mm 
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' A commis¬ 
sion of captain 
of volunteers, 
signed by the 
lord lien tenant 
of a connty, 
does not con¬ 
fer the degree 
of an esquire. 

Nor is the 
captain’s son 
thereby quali¬ 
fied to kill 
game. 


* Talbot v . Eagle. 

_ * 

rjpIIIS was an action brought against tlffe Defendant to 

recover the penalty of 51. given by the statute of 5 
Ann. c. 14. s. 4. for killing game, not being duly quali¬ 
fied. Upon the trial of this cause before Grose J. at the 
Suffolk spring assizes, the Defendant, to prove his quali¬ 
fication, gave in evidence a commission signed by the 
lord lieutenant of the county t>f Suffolk, constituting the 
Defendant’s father the captain commandant of a corps of 
volunteer infantry, and styling him an esquire, and also 
the Gazette announcing his appointment, and he relied on 
the st. 44. G. 3. c. 54. s. G6. which enacts that all officers 
in corps of volunteers, having commissions from lieute¬ 
nants of counties, shall rank with the officers of his ma¬ 
jesty's regular forces. The jury found a verdict for the 
Plaintiff. 

Shepherd Serjt. now moved to set aside the verdict and 
enter a nonsuit, contending that the Defendant’s father 
had by this appointment been created an esquire. But the 
Court was clearly of opinion that the statute meant only 
the same military rank; the lord lieutenant of a county 
could not confer honours; there was no pretence to call 
this gentleman an esquire, and they 


t 


Refused the rule. 
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rjpHIS was an action of debt on the statute of usury. Ifa persoa 

The eighth count of the declaration stated, that upon discounts a 
. * hill, and pays 

a certain corrupt contract made between the Defendant for it the a- 

and William Easton and Robert Easton , the Defendant contents^ 

unlawfully, corruptly, and usuriously received a large d ,lct,nK oll,y 
■" r . 9 m*kiU interest, 

sum of money, to wit, 32/. Ifi.v. 6d. over and above the and on a subsu- 

legal interest in that bchulfj * for his forbearance and ceivos usurious 

giving day of payment to the said IVilliam Easton and JJ. 

Robert Easton from the 22d day of August 1807, until a coming guarau- 
. , . i, e 1 - tee for the un¬ 
certain bill of exchange for a large sum of money, to ceptor, it is 

wit, 937/. 10.*., dated the 21st day of August 1S07, declare on the 

pavable in six months after date, and indorsed by the Sll,n „ tirst P ai< * 
r * -w 7 J as tl,e sum for* 

said Willi am Easton and Robert Easton to the Defendant, borne. 

became due and payable, of another large sum of money t bc/hiid as^'oi^ 

to wit, 913/. 12.?., before that time, to wit, on die said home to the 

7 77 person who re* 

22d day of August 1807, lent by the Defendant to tbc wives the mo- 

said William Easton and Robert Easton . dorses thc'bill 

Upon the trial of this cause'before Mansfield C. J. at toI,,,n » ev ?. n _ 

Guildhall , it appeared in evidence that IVilliam Easton , that person, if 
1 1 -n ^ surd on the 

in order to procure money upon a bill for 9-37/. 10s., bill, might ro. 

drawn by Eastons on IJi/men t Cohens and Co. at six a-ah'st'the 
months, and accepted by them, and made payable to guarantee. 
Easton’s own order, applied to the Defendant to dis¬ 
count it, who consented, upon condition that lie should 
be permitted to guarantee the payment of the bill by the 
acceptors, and should receive for his guarantee 3$ per 
cent, upon the amount of the bill. Easton accordingly 
indorsed the bill to him, and the Defendant gave for it 
a check 011 his banker for 913/. 12.?., having deducted 
from the whole contents of it the sum of 23/. lJ5s., being 

the legal interest 011 937/. 10s. for six months. A day 

► 

or two afterwalds William Easton called on the De- 

» M in 2 feiidant. 
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fendant, and paid him in bank notes and cash 32/. lGs Gd. 
for the premium of the guaranty. Easton stated in evi¬ 
dence that there was no doubt of the solyency of the ac¬ 
ceptor, and that the only reason for the guaranty was, that 
the ^Defendant would not discount the bill on any other 
terms. The jury considering this to be a shift of the De¬ 
fendant to obtain a higher rate of interest than 5 per cent., 
found a verdict for the Plaintiff, which having been at first 
entered upon a count, upon which it could not be sup¬ 
ported, by reason of a variance in stating the date of the 
bill, was afterwards, upon tjie motion of the Plaintiff, 
transferred to this count. 

> 

Cockell Serjt. for the Defendant, in the last term 
tnoved to set aside the verdict and to enter a nonsuit, 
upon the ground that thej^tvidencc failed to support the 
verdict in two points. 1. That it could not be said that 
forbearance and day of'payment was given to Easton, 
since, by reason of the guaran ty,» the liability of Easton to 
the Defendant upon that bill was wholly determined. 
2. That the sum forborne was incorrectly stated to be 
913/. 12$.; for either the sum forborne was the sum 
of 937/. 10$., which the Plaintiff was to pay when the 
bill became due, or it was 880/. 15$. Gd., the only real 
loan which remained to him after he had paid the dis¬ 
count and guaranty. 

Best and Vaughan Serjts. shewed cause instanter. The 
sum of money lent and forborne in this transaction, was 
the whole sum contained in the bill diminished by the 
discount only, for that was the sum actually received 
by Easton'. That sum of 913/. 12$. was lent upon the. 
security of a bill for 937/. 10$.; the difference between 
the two stiras is the legal interest first paid for -the loan 
of the lesser sum. In the case of -a common loan ad¬ 
vanced on any other security, the interest is paid at the 

end 
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together the loan. It n abuse 
of terms to call the loan £ : sum 

for interest is no part of sum dedjicte 

before it is lent. It is not true that the sum of 937/. 10s. 
is forborne from the 22d of August to the 24th day of 
February, when the bill became due. That sum was 
never due till the bill had run out. At the time of the 
loan, the principal only was due: the sum due was, 
after one day, the principal augmented by a day’s in¬ 
terest ; after two days, the principal augmented by two 
day’s interest: but the whole six months interest were 
not due till the six months had elapsed. It is not ne¬ 
cessary to state in the count what the principal augmented 
by the interest will amount to, but what is the principal 
debt. And it is impossible truly to state that, otherwise 
than as it is here describHi. The fallacy of the De¬ 
fendant’s argument is, that it confounds the amount of 
the debt with the amount of the security. If one lends 
35001 ., and takes a bond for 4000/., the security is for 
40(X)/., but the debt is 3500/. only. Thus in the present 
case, the bill of 937/. 10s. is the security, which brings 
back to the lender his principal forbomd, together with 
the interest on it, but the principal only is the sum for¬ 
borne. The original debt is the principal abstracted 
from the interest; the security is for the interest and 
principal together, and if it were not sufficient to state 
tire principal alone as the sum forborne, it would be ne¬ 
cessary to state a different sum as forborne on every suc¬ 
cessive day, namely, as it is varied from day to day by 
the accession of one day’s interest. The greater sum of 
937/. 10s. was never lent in this case, not even colour* 
ably. The check given .was for 913/. 12s. Nor, se¬ 
condly, could it be aveired that 880/. 15s. 6d. was the 
sum lent; for the money paid for the guaranty was not 
deducted at the time of llife transaction: the proof was, 
that Easton received D13/. 12s., and on a subsequent day 

M nr .3 paid 
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paid the Defendant 32/. 16 s. 6rZ. This evidence would 
have completely disproved the allegation, if it had been 
made. Thirdly, in contending that the forbearance was 
not given to Easton , the Defendant treats this as being a 
real guaranty, not as a shift to receive the usurious in¬ 
terest ; but the jury have disaffirmed the existence of the 
guaranty, by finding that it was merely a fraudulent con¬ 
trivance. Nor was this a sale of the bill by Easton ; for 
his name is indorsed on it, which would never have 
been done, if he had not meant to Ynake himself liable. 
The allegation, therefore, is 'proved, that 913/. J2s. had 
been lent to Easton , until a bill for 937/. 10s. should bc- 
come due, and that the Defendant has received a greater 
sum than the legal interest on the 913/. 12.?. 

Cockell , Shepherd, and I^ns, Serjts., in support of the 
rule. 1. The 880/. 15s. (id. only, was the sum forborne; 
for so far from the payment of the guaranty and the de¬ 
duction of the discount being separate transactions, the 
jury founded their verdict on the persuasion that the 
whole was one transaction, and upon the remark of the 
Eord Chief Justice, that the amount of the premium for 
the gnaranty was adjusted at the time of the loan, al¬ 
though the payment was no£ made till the following day. 
At least the sum of 913/. 12$. was forborne for one 
day only, until the payment of the 32/. 16s. 6d., but 
from that time forward the sum of 880/. 15s. 6d. was 
the only sum forborne to the 24th of February . 2. If this 
be not so, the middle sum could by no possibility be the 
sum forborne, because the jury have expressly found that 
the discount and guaranty were one transaction, and the 
only alternative is, that the sum .lent was the whole 
amount of the bill, without deducting the discount. If 
a banker discounts a bill for 100/. which has a year to 
run before it becomes due, lie lends on it, not 95/. but 
100/. : otherwise lie would be guilty of usury in receiving 

51. 
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5/. for the loan of 95/. for a year. The sum forborne, 180$, 
therefore, is 937/. 10*., and (hat sum ought to have been 
declared on; for since on the 24th of February tlje De- r. 


fendant would receive that sum on the bill, it appears 
reasonable to say that is the sum forborne; because if k 
is not the exact sum lent, yet the Defendant certainly 
forbears to receive any part of it till that day. £1. The 
money is not forborne to Easton. It is not necessary to 
deny that a man may commit usury by the forbearance 
to one person of money lent to another: but a person 
cannot be said to' forbear and give to another day of pay* 
ment, when that day can never an ive; and here the De¬ 
fendant, after the guaranty, could never have compelled 
payment from Easton , from whom he had merely pur* 
chased the bill. This might have been stated as a for¬ 
bearance to any other person whose name was on the 
back of the bill, except Easton; to him it was no for¬ 
bearance ; because he alone, of all the iudorsers could 
never be called^n to pay this bill. It is not sufficient 
that the jury find, some usury to have been committed, it 
must be the usury stated in the declaration ; and without 
abandoning the rule of pleading, which requires the count 
correctly to state the sum forborne, the time for which, 
and the person to whom, it is forborne, this verdict can¬ 
not be supported. 

Cur. adv. vult . 

Mansfield C. J. now delivered the opinion of the 
Court. 

After referring to the evidence, and stating the count 
upon which the verdict now stood, he observed, that 
it had been objected, that the usury alleged had not 
been proved for *three reasons; first, that jhere was no 
forbearance to Easton , inasmuch as the contract of gua¬ 
ranty protected him from payment at all cveuts. But 

Mm4 this 
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(.his objection was not well founded: for clearly there 
was a forbearance till the bill became due; and the gua¬ 
ranty would not protect Easton from the payment of the 
bill in the hands of any other holder, but would only give 
him a right to recover over against the Defendant. If 
this objection were valid, it would give a complete faci¬ 
lity and security to usury. The second objection was, 
that the sum stated to be lent ought to he the sum of 
9371. 10s. mentioned in the bill. It is true that the 
common practice of pleading,, is to declare on the trans¬ 
action on both ways, as well ok the sum contained in the 
bill, as also on the same sum diminished by the discount. 
But rite various cases in which the sum actually paid has 
been held to be the sum lent, must all be overthrown, if 
this objection were to prevail. In Scurry v. Freeman, 
2 Bos. Sf Pull. 381 . the declaration must necessarily have 
been on the sum which remained after deducting the 
discount. The Court there was clear that the actual 
sum lent was 450/. only, not the 500& originally "pro¬ 
duced, and that so often as the Defendant received C t5l. 
for a year, he received usurious interest. There is con¬ 
sequently 110 ground for that objection. Another objec¬ 
tion, was, that if the legal discount must be first deducted, 
the premium of oi per cent . paid for the guaranty must 
be deducted also, and that the forbearance was of 913/. 
12s. for the first day or two days, and of that sum dimi¬ 
nished by the premium, for the residue of the time: but 
it seems to us, that the count is as right as a count can 
be which is stating a transaction such as this actually 
was. For in fact there was no deduction made from 
that sum of 913/. 12s., the whole of which was paid to 
Easton; and immediately after that payment the transact* 
tion of loan was as complete as if the pjremium of 34 per 
cent, had not'been paid till six months or nine months 

after- 
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afterwards. There is, therefore, no objection to tiiis ver¬ 
dict as supported by the eighth count of the declaration, 
and the rule nisi for a uew trial must consequently bp 

Discharged. 


1809. 


Lee 


r. 

Cass. 


Brown v . Tierney. 

• 

was an actions upon a policy of insurance, ef¬ 
fected upon the ship Jiobert, at and from Gotten - 
burgh to her port of discharge in the Baltic , warranted 
free of capture or seizure in port or ports. Upon the trial 
of the cause at Guildhall, at the sittings after last Hilary 
term, before Mansfield C. J. it appeared that the vessel 
was bound for Pillaw ; that there is a harbour at Pil¬ 
low, rendered difficult of access by a shifting bar, on 
which the water is too shallow to admit vessels deeply 
laden; that without the bar, and distant four or five 
miles from the custom-house, is a station called Pillaw 
Roads, where ships bound for Pillaw, which draw much 
water, usually bring to, and unload some part of their 
cargo, to lighten them futliciently for passing the bar. 
The Robert came to an anchor in Pillaw Roads, and a 
pilot went on board her there, who would not permit 
any thing to be unloaded till the ship’s papers had been 
examined and approved at the custom-house. The super¬ 
cargo having gone on shore with the papers for this pur¬ 
pose, the vessel, while lying in the roads, was taken by a 
French privateer. The jury found a verdict for the Plain¬ 
tiff. 


April 

If a ship be 
warranto] free 
of capture or 
seizure in port 
or ports, a cap¬ 
ture by ail ene¬ 
my's ship while 
the vessel in¬ 
sured is lying 
in an open road, 
outside of au 
harbour, is 
not within the 
warranty. 


Shepherd Serjt. now moved for a new trial, upon the 
ground that the underwriter was discharged by the 
warranty : the ship had arrived at the place where she 


was 
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was to begin unloading, she had reached her port of dis¬ 
charge, and therefore must be considered as being in port. 
If a place of discharge is not to be considered as a port, 
many open roads, as at Deal , Hastings , and other places 
must be excluded from the denomination of a port. Tho 
distance from the custom-house, at which the ship lies, is 
immaterial, nor can it differ the case, that the papers had 
not yet been approved at the custom-house. 

The Court held that the meaning of the warranty was, 
that for whatever purpose the * ship went into a port, if 
the enemy got down to the port by land and took her, 
the underwriter in that event should be discharged, lint 
in this case the siiip was as much at open sea as ever she 
had been: nor was it proved to be ever the practice 
wholly to discharge a ship in Piltazo Roads, but only to 
lighten her sufficiently to enable her to enter the harbour; 
and they 

Refused the rule. 


ISOf). 


Brown 

r. 

Tikknly. 


April i 2J. 


Cockerell v. Chamberlayne. 


The under¬ 
taking to give 
material evi¬ 
dence, made to 
retain the ve¬ 
nue. does nut 
applv In col- 

lalcial issues, 
hut must be 
confined to Ihe 
matters stated 
in the declara¬ 
tion. 


rpHE Defendant in this cause having moved to change 
the venue from Wilts to London , the Plaintiff was 
permitted to retain it on the usual undertaking to give 
material evidence in Wilts. The Defendant then 
pleaded a tender, and the Plaintiff replied a subsequent 
demand and refusal. Upon the trial .of the cause at 
the last Sarilm spring assizes before Chambre J. the 
Plaintiff proved a subsequent demand and refusal in 
London, but gave no evidence of any transaction arising 
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in the county of Wilts . Tlie jury found a verdict for 

the Plaintiff. 

Shepherd Serjt., for the Defendant, now moved that 
the verdict might be set aside aud a nonsuit entered, 
upon the ground that the Plaintiff had not performed 
his undertaking to give material evidence arising in 
Wilts. 

Mansfield C. J: The undertaking clearly goes only 
to what is slated in the cfeclaration. The motion to 
change the venue is made before plea pleaded. The 
Plaintiff’s undertaking therefore must be confined to the 
matters alleged in the declaration. 

Lawrence J. How is it possible that before the 
Defendant pleads, the Plaintiff -should know what he 
means to plead ? The Plaintiff directs his undertaking 
only to the case which he states upon his declaration. 
The Defendant by his plea has since dispensed with all 
proof of the original debt, for he admits that. 

Chambre J. Thg plea of tender came after the un¬ 
dertaking, and waived it by stating a mere collateral 
fact. The Plaintiff does not undertake to give material 
evidence in Wills on collateral issues. The Defendant 
should have again moved to change the venue after plea 
pleaded #. 
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1801 ). 

COCKERELL 

C. 

Chamber* 
LAY WE. 


Rule refused. 
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1800. 


April - j. 


Burdon v . Browning. 


If one party 
to a civil suit 
be convicted 
of perjury 
upon tlie testi¬ 
mony of 
another, the 
'witness cannot 
in any manner 
avail himself of 
thatconviction 
in the same 
suit. 

Nor in ano¬ 
ther suit for the 
same cause. 
Semite. 

"Where a con¬ 
tract of life an¬ 
nuity is avoid¬ 
ed and the 
grantee is to re¬ 
ceive back his 
principal and 
legal interest, 
if annuity in- 


J^EST Serjt. had in this case obtained a rule nisi for 
setting aside the warrant of attorney aud judgment 
given to secure an annuity, which had been granted by 
the Defendant to the Plaintiff, and the execution which 
had issued, and for restoring the money which had been 
levied. A similar rule had been obtained in a former 
term upon the Defendant's affidavit, and had been dis¬ 
charged on an affidavit of the Plaintiff. The Defendant 
had since that time indicted the Plaintiff for perjury 
committed in swearing that affidavit, and upon his trial 
had himself given evidence, upon, which, corroborated 
by the testimony of others, the plaintiff was convicted. 
The Defendant had now obtained the present rule upon 
his former affidavit, and upon another which he had 
himself made on this occasion. 


stalments to a 

greater amount Shepherd and Vaughan Scrits. now shewed cause against 

than the princi- . * J ® 

pal aud inter- tins rule. T. Iiey insisted, first, on the authority of G reut- 

paidT 'whether ^ eae ^ v * Bromley, 7 Term Rep. 455, that since all the same 

it is reasonable facts which were now disclosed illative to the transac- 
tnat the gran¬ 
tee shall re- tion of granting the annuity, had been before the Court 

ud, Quarte. 1| p 0n t j, e affidavits made in support of the former mo¬ 
tion, and the merits of the case had been on that occa. 


sion fully discussed, the matter had passed in remjudica - 
tartly and the Court would not again take cognizance of 
it. But, 2dly, there was a much more forcible objec¬ 
tion to the rule ; namely, that the Plaintiff was con¬ 
victed of perjury by the evidence, of- the Defendant him¬ 
self, as it appeared by the indorsement'on the record. 
This rendered..the Defendant incompetent to make any 
affidavit upon the present motion. In the case of The 
King v. Boston, 4 East , 572. in a trial for perjury, a per¬ 


son 
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m 

son who was sued by the Defendant in an action then 
pending, was held by the Court of King’s Bench to be 

i 

a competent witness, upon the very ground that the 
conviction procured by his testimony could in no manner 
be rendered available to him for obtaining relief in equity 
against the Defendant’s action at law; and the Court there 
recognized the case of Bartlett v. Pickers gill, cited in 
lhat of Abrahams v. Bunn. 4 Burr. 2255. where the 
same point had been determined, and observed that no 
instance had been cited to the contrary. The Defendant 
seeks in this case to ge$ rid of the Plaintiff’s affidavit, and 
having by the conviction disqualified him from making 
any other affidavit, he grounds his application on his own 
evidence, now uncontradicted. This case in every par¬ 
ticular tallies with that of Bartlett v. Pickersgill ; for 
the present proceeding is analogous to a bill in equity, 
and Lord Keeper Henley there refused to entertain a 
supplemental bill, in nature of a bill of review. The 
question is, whether the Defendant having struck the 
Plaintiff out of the list of legal witnesses at a time when 
he had himself no interest iit the event, can be permitted 
afterwards to create that interest, and to take advantage 
of his own testimony. 


52 1 


1809. 


Be ROOM 


r. 

Browmso. 


Best Serjt. contra. The distinction is, that in this case 
the party is a witness in his own cause by affidavits 
only. 

After some discussion of the merits, the whole matter 
was referred to the prothouotary to take the account 
between the parties of all annuity instalments which had 
been paid, and to consider the price of the annuity as 
money lent, and to see that the principal and interest 
was repaid or secured to the Plaintiff. • 


It 
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1809. 


Bukdon 

v. 

♦-Browning. 


It was urged for the Plaintiff, that if it should be 
found that he had received more than principal aud in¬ 
terest, he ought not to refund any thing. 


Mansfield C. J. I was utterly astonished when I 
found that it had been decided at nisi prius, that money 
which had been paid by the liev. Mr. liromley as annuity, 
eo nomine , was to be converted into principal and interest, 
though the grantee ran the risk of the annuity every 
hour. How the instalments of annuity paid ever came 
to be considered as part of the price returned, I know 
not; probably if it were res iniegra it would be held 
differently. It is most unreasonable to say this is 
money paid in part of the principal and interest. As 
to the great point of the effect of this conviction for* 
perjury, I would mention that in all my memory an idea 
never was entertained that a conviction proceeding on 
the testimony of a witness who was party to a civil suit, 
ever could be made use of by that party in the suit in 
which the perjury was committed, it would quite mili¬ 
tate with the first principles outlie law of evidence. 

4 

Lawrence J. In the Cricklade cases many panalties 
for bribery were recovered against Lord Porchester aud 
others, and the court of King’s Bench refused to grant 
new trials which were moved for on the ground that 
bills of indictment for perjury had been found against 
the several witnesses: in one case a conviction had taken 
place. 


Premiums of 
life insurance 
cannot be 
charged on the 
vendor of a 
rescinded an¬ 
nuity. 


Shepherdf on a subsequent day, claimed that the pro- 
thouotary should allow back to the Plaiujjff such sums 
as he had paid out of the annuity instalments received, 
for insuring the Defendant’s life; but the Court held 
that unless the insurance at the Defendant’s ex pence had 

been 
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been especially agreed for, which it was not, the Plain¬ 
tiff could not be entitled to it, and observed that accord¬ 
ing to the principles which govern policies in the city of 
London , a person who pays the premium for insuring, has 
no higher claim on this ground than he who stands his 
own iusurer. 


1809. 

1U'It DON 
P. 

Brovuimi. 


Williamson, v. Clements. 

• • 

'J'HE Plaintiff declared that the Defendant was in¬ 
debted to hint in 39/* 1 5s. 2d. by virtue of a bill of 
exchange drewn by the Defendant, payable to his own 
order, and indorsed to the Plaintiff, but which bill the 
Plaintiff was then unable to produce, or deliver up to the 
Defendant; and thereupon, in consideration of the pre¬ 
mises, and that the Plaintiff at the Defendant’s request 
had executed to him a bond, conditioned for indemnify¬ 
ing the Defendant against his afterwards being compelled 
to pay the said sum of money, and purporting to ac¬ 
knowledge its having been paid by the Defendant to the 
Plaintiff (although the same had not been actually so 
paid), the Defendant undertook to pay the Plaintiff (he 
said sum of money upon request. After verdict for the 
Plaintiff upon this count, Best Serjt. had obtained a rule- 
nisi for arresting the judgment, on the ground that no 
consideration was stated for the Defendant’s promise. 

Shepherd Serjt. now shewed cause. The Plaintiff has 
by this bond given the Defendant a complete acquit¬ 
tance and discharge for his bill, for he has not only 
estopped himself from ever bringing any action upon the 
bill which was lojt, so that the bill, as between them, is 
gone, and he could recover the sum due only upon the 
Defendant’s promise, but also, if a third person had re¬ 
covered 


April 23. 

Any act 
which is a de¬ 
triment to the. 
PluintifF is a 
sufficient con¬ 
sideration for 
a promise to 
pay money. 

An a\er- 
ment that the 
Defendant 
was indebted 
on a bid of ex¬ 
change, and 
that the Plain¬ 
tiff havin': lost 
the hill, had at 
his request 
given him a 
bond ack ow¬ 
ledging pay¬ 
ment, and- 
condi tinned 
to indemnify 
him against the 
bill, states a 
good consider¬ 
ation for u pio- 
inise by the 
Defendant to 
pay the con¬ 
tents of the 
bill. 
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l\ 

Clements. 
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covered against the Defendant on the bill, the Plaintiff 
on this bond would be bound to 'repay him. It is a 
detriment to the plaintiff to relinquish his remedy on the 
bill, and the subjecting himself to a detriment at the De¬ 
fendant's request is a sufficient consideration : it is not 
necessary that any benefit should result to the Defendant. 
By the st. 9 # 10 3. c. 17 . s. 3. upon the loss of this 

bill the Defendant was bound to give the Plaintiff ano¬ 
ther of the same tenor, taking an indemnity against the 
former; and the Plaintiff in fact accepts this promise in 
lieu of another bill, tliough*he has not so stated it in his 
count. In 1 Ro.Ab.22. pi. 21 . it was held that the 
giving up the possession of bills of exchange was a good 
consideration, though they were given up at the request 
of one who was a stranger to the bills, and could never 
avail himself of them; because it was a detriment to the 
Plaintiff* to part with them. So in an anonymous case, 
1 Sid. 31. a son promised J. S. in consideration that he 
would deliver up the bond of his deceased father, and 
make him, the son, a discharge of the debt, he would 
pay him 100 /.; and it was objected, that it did not ap¬ 
pear that the son was liable to this debt; but it was an¬ 
swered, that it should be intended that the discharge was 
made to the party entitled to it, and so a good consider¬ 
ation, but at all events it was a detriment to the Plaintiff 
to deliver up the bond. 

Best contra. The Plaintiff has all the advantage in 
this transaction, and*the Defendant none. It is sufficient 
for the Defendant that it does not appear on this count 
that he was ever liable to pay this bill. By law a drawer 
is discharged if he has not notice of the dishonour of a 
bill, and no notice is here averred. It does not appear 
on this count but that the Plaintiff*might have nego¬ 
tiated the bill. The Defendant could in no case have 
been liable for more than the amount of the bill: to that 

extent 
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extent he is still liable; therefore he is not benefited. 
In the case cited the bills were delivered at the Defend¬ 
ant's request: the nature of this transaction proves that 
this contract was entered into at the instance of the 
Plaintiff, for it is in no respect cither beneficial to the 
Defendant, or prejudicial to the Plaintiff, for whose con¬ 
venience only it took place. 


525 
1 ROC). 


Williamson 


e. 

Clements. 


Mansfield C. J. The count states that before and 
at the time of the promises the Defendant was indebted 
to the Plaintiff: that fact, ‘therefore, must have been 
proved at the trial; but if he had been discharged for 
want of notice of the bill’s dishonour, or if the Plaintiff 
had negotiated the bill, the Defendant could not have 
been found then indebted to the Plaintiff. It therefore 
must be taken that he was bound in law to pay the bill. 
The count then states that in consideration that the 
Plaintiff, being unable to deliver up the bill, had given 
a bond of indemnity and discharge, the Defendant pro¬ 
mised to pay. What then is it, more or less than this. 
The Defendant was indebted to the Plaintiff on a bill of 
exchange, which was not then negotiated j the time of 
payment was arrived ; for the money is stated to be then 
due. The bill could not afterwards pass iuto other 
hands with better rights than the Plaintiff had, it must 
pass subject to all the equities which the Defendant had 
on it. The agreement is, entirely to discharge the De¬ 
fendant from payment of the bill, on his engaging in a 
different way to pay the money therein mentioned. Is 
not this a sufficient consideration ? 


Heath J. concurred. 

Lawrence J. The argument goes on a supposition 
which the count does not warrant; that all is done at the 
instance of the Plaintiff: now the count states that the 
Vol. I. N n request 
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1P0Q. 


Yl If.I. \lMSON 
I. 

Ci.£.MbAl'S. 


request comes from the Defendant. I will give the De- 
fendant credit to suppose him an honest man, and that 
being told the bill is lost, he had said, “ give me a 
“ bond of indemnity, and I will give you another bill/* 
This is just as natural as if the Plaintiff had found him 
unwilling to do this and had requested it. It is a disad¬ 
vantage to the Plaintiff to execute the bond, if it is no 
advantage to the Defendant. There is a casein 1 Sid. 57. 
Trover v. ■ ■ — , where a woman, after the decease of 
her husband, promised a creditor, that if he would prove 
her husband had owed him 20/., she would pay it: and 
it was held a good consideration; because it was trouble 
and charge to the creditor to prove his debt. 


Chambue J. concurring, 

The Rule was discharged. 


May 1. 

Although a 
debtor com¬ 
pounding with 

his rmiftors, 
gives them the 
yccunty of a 
third person 
for payment 
of part of ti:c 
stipulated di¬ 
vidend, be is 
not discharged 
upon payment 
of that part 
only, if the re¬ 
sidue continues 
unpaid. 


Walker and Others v. Seaborne. 

r JMMS was an action for goods sold and delivered. 

The Defendant pleaded an agreement in writing, 
whereby his creditors stipulated that they would ac¬ 
cept a dividend of twelve shillings and sixpence in the 
pound, on the amount and in full discharge of their re¬ 
spective debts, in *he following manner, namely, the 
sum of live shillings iu the pound within six months, (or 
sooner, provided a certain leashold estate of the Defend¬ 
ant, therein described, should be sold, and the considera¬ 
tion-money received;) the further sum of two shillings 
and sixpence in three months from the date thereof, 
the further sum of two shillings and sixpence in six 
months, and the last dividend of two shillings and six¬ 
pence 
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pence in nine months from the date of the agreement; 
the said sum of seven shillings and sixpence in the pound 
to be secured by the joint notes of the Defendant and 
one Wm. Seaborne; and that the several creditors would 
not, nor would any of them, after payment of the said 
seven shillings and sixpence in the pound, sue, arrest, 
trouble, or attach the Defendant. The Defendant then 
averred that the said agreement was subscribed by his 
other creditors, aud also by the Plaintiffs, who were cre¬ 
ditors for five hundred and m thirty pounds, including the 
money which was the tause of this action, lie then 
a\ erred that the said three several dividends of two shil¬ 
lings and sixpence in the pound, amounting in the whole 
to the said sum or dividend of seven shillings and six¬ 
pence in the pound on the amount of the said debt of 
five hundred and thirty pounds, were duly paid, accord¬ 
ing to the tenor and effect of the agreement, and were 
accordingly accepted by the Plaintiffs before the com¬ 
mencement of the suit, and that he did every act neces¬ 
sary for the assigning, settling, and disposing of the lease¬ 
hold estate in the agreement mentioned, and the same 
was accordingly sold and disposed of, and the conside¬ 
ration-money received and applied for the purpose in 
the agreement mentioned. The Plaintiffs replied, that 
the first instalment or sum of five shillings in the pound 
on their debt had not yet been paid to or received 
by them, although the space or time of six months 
from the time of making the agreement had long since 
elapsed ; and although the leasehold of the Defendant in 
the agreement mentioned had been sold and disposed of. 
To this the Defendant demurred. 

• 

Shepherd Serjt. in support of the demurrer, contended, 
that the meaning of this agreement was, that if the three 
last dividends, amounting to 7s. 6d. t should be p..sd, il*o 
creditors should be barred of their action. He admitted 

NnC that 
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Skiborne. 
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Wai keii 
r. 

Skaijoun'e. 


that payment to a creditor of part of his debt is not alone 
a consideration for a promise not to sue ; it is necessary 
that he should also obtain some other advantage 5 but he 
contended that in this case the additional security of the 
brother was a sufficient advantage to the creditors to 
make a good consideration; it was the intent of the con¬ 
tracting parties, that the creditors should look to the 
leasehold as a fund which was to be abandoned to them, 
and from which they were to derive the dividend of 5s. 
in the pound if they could ^ but whether they obtained 
that sum or not, they were to release the Defendant, if 
they obtained the brother’s security for the 7s. (id., and 
received payment of that dividend. He examined the 
cases of lleathcote v. Crookshanks, 2 T. R. 24. and l'itch v. 


Sutton, 5 East, 230. In Kears/ake v. Morgan, 5 T. R. 5 13. 
it was held that a bill of exchange indorsed over to the 
Plaintiff might he pleaded in bar of a simple contract 
debt; because, though it was not a security of a higher 
nature, it gave the Plaintiff the advantage of holding a 
third person liable to him. Cooling v. Noi/es, 6 T. R. 203. 


\Ijtiwrence J. observed that the Court had abstained from 
giving any*%pimon on the point in that ease, which was 


decided expressly on the ground of fraud.] 


Vaughan Serjt. contra, was stopped by the Court. 

Manstield C. J. If the words express the payment 
of the three last dividends to be the consideration of the 
promise not to sue, it is only because the parties desig¬ 
nated the completion of the agreement, by the perform¬ 
ance of the act which was last in order of time to be 
done on the part of the Defendant, contemplating, ns 
they did, thpt the dividend of 5s., which was to be paid 
sooner, if the leasehold should be sooner sold, would at 
all events be paid within the period of six months from 
the date of the agreement; whereas the last of the other 

tliree 
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three dividends was not to be paid till nine months after 
tlie expiration of the former period. 

Chambre J. The Plaintiffs have not, without the 
dividend of 5s. , the satisfaction they agree to accept. 

Judgment for the Plaintiff. 


1S09. 

Wai.kkii 


r. 

Sk abornk. 


Churchill. v. Evans. 


May l. 


J N replevin, the Defendant avowed that C. Bragge being 
seised in fee of the place in which, called Goulding’s 
Hill Inclosure , demised and granted to C. Emmet and 
IV. Emmet, and their assigns, the sole and exclusive 
liberty, license, and authority, from time to time and at 
all times thereafter, of working and quarrying of all 
quarries of paving stone, and tiles, that might be found 
in and upon the same, and all the paving stones, and 
tile, in or under the said place in which, for the term 
of <27 years ; by virtue of which demise and grant, the 
said C. and IV. Emmet entered into the said place and be 
came possessed of the said sole and exclusive liberty, fkc. 
together with all the paving stone and tile under the same 
close, according to the effect of the said demise and 
grant: and being so possessed, afterwards assigned the 
same to the Defendant for die residue of the term, by 


If two per¬ 
sons are pos¬ 
sessed of ad¬ 
joining rlo.es, 
neither In-ini' 
under any oldi¬ 
lation to fence, 
each iiue-t take 
rare that his 
cattle do not 
enter the land 
of Inc other. 

Hut if two 
persons have 
the concurrent 
possession of 
laud for the 
purpose that 
each may take 
profits of a 
special nature, 
and distinct 
from, but not 
inconsistent 
with, the right 
of the other, 
whether either 
one is bound 


. to guard 

against casual damage, which during, and by the. fuir enjoyment of Ilia-right, may happen 
to the other, ijutrre. Scmb. nee. per iMurence J. Conlr. per Mansfield C. J. and Chtmhrc J. 
Hut clearly the one ramiot distrain the cattle of the other damage feasant. Per Cm, 
A. having the exclusive right to dig stone in a certain close, avowed distraining thr¬ 
eat tie of ft., who had the exclusive right of pasture there, as damage feasant, for Inn mg 
broken the stones. It. pleaded that there was no fence to keep them off! nor did I. 
otherwise guard or protect the stones. A. replied that he was not bound to fence and 
on demurrer tlie replication was held had. 

Whether licence to take a protit appreiidrc be assignable, Quaere. 


N U 3 


virtue 
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virtue whereof the Defendant entered the said place, and 
was possessed of the same liberty; and because the said 
cattle, at the time when, were wrongfully and injuriously 
in and upon that part of the said place in which, which 
just before and at the said time when, was used by the 
Defendant for the purpose of working and quarring the 
quarries of paving stone and tile, there before that time 
found, and then found, breaking and injuring the paving 
stones and tiles then there being, and breaking and en¬ 
tering the sheds of the Defendant, then there necessarily 
erected and being, for the purpose of quarrying and 
working the said quarries of paving stone and tile there, 
and for the complete enjoyment and exersise of the said 
grant and demise, and doing damage there to the De¬ 
fendant, he avowed taking them as a distress for such 
damage. The Plaintiff, denying by protestation the suf¬ 
ficiency of the avowry, and the demise by lirnggct 
pleaded, that the place in which was a close containing 
six acres, and that he, the Plaintiff, was lawfully possessed 
thereof, and that there was not, at the said time when, 
nor for long before was there, any sufficient fence or 
mound to ‘prevent or hinder cattle, depasturing in the 
said close, from enteiing into and upon the said part of 
the said close, which was used by the Defendant for 
working and quarring the said quarries of paving stone 

a 

and tile found in and upon the said place in which, or 
breaking and entering the said sheds, or to separate the 
same from the residue of the said close; and that the 
Plaintiff being so possessed of the close, a little while be¬ 
fore the said time when, put in his cattle to depasture 
the grass there; and if the said cattle, at the said time 
when, were in and upon that part of the said close 
which just before the said time when, .was used by the 
Defendant for the purpose of quarrying, &c. breaking 
and injuring the paving stones and tiles there, and break¬ 
ing and entering the the sheds there erected, the same was 

occasioned 
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occasioned by the neglect and default of the Defendant, 
in not properly guarding, watching, fencing, and pro¬ 
tecting the said stones, tiles, and sheds, from the said 
cattle, so lawfully turned into the said close, for tlie pur¬ 
pose and on the occasion aforesaid ; and the cattle were 
in the said close, as it was lawful for them to be, on the 
purpose aforesaid, until the Defendant of his own wrong 
seized and took them, &c. The Defendant, protesting 
against the sufficiency of the plea, replied, that neither 
before nor at the said time when, was it the duty of him, 
the Defendant, neither, wd» he in any way obliged, to 
raise up any fence or mound, to prevent or hinder any 
cattle depasturing in the said close, from entering into 
and upon the said part of the said close, which W'as used 
by him for quarrying, Sic., or from bicaking and enter¬ 
ing the said sheds, or to separate the same from the resi¬ 
due of the close. The Plaintiff demurred, and assigned 
for causes, that the Defendant by his replication did not 
in any maimer shew' that lie was not in default by not 
watching or otherwise keeping off the said cattle from 
the said stones or quarries; and that the replication did 
not deny the light of the Plaintiff to turn his cattle into 
the said close in which, nor his possession of the close, 
nor shew any obligation on the Plaintiff to fence out, or 
watch the said cattle, from the said parts of the said 
close where the same were taken ; and that the implica¬ 
tion w as, in this and other respects, no answer to the 
plea, nor could any issue be taken on it; and that the 
replication shew ed no ground-for supporting the distress, 
and seemed to cLaw into issue before a jury, matter of 
law only, and no proper issue could be taken on it. The 
questions intended to be raised on these pleadings were, 
1. Whether the interest conveyed by the grant to the 
Hmnie/s was of* such a nature that it coyld pass by as¬ 
signment to the Defendant; and 2. Whether, in conse¬ 
quence of the grant of licence 10 woik the stone quair.es, 

]V T n t tl.e 


1S0(). 


Cm.iicim l 


r. 

Ev \NS. 
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the owner of the land was answerable for damages done 
by his cattle, put into other parts of the close, and stray¬ 
ing for want of fences into that part occupied by the 
grantee’s works. .'3. Supposing the owner of the land to 
be answerable for such damage, whether the grantee was 
justified in distraining, or whether, inasmuch as there 
was no demise to him, or exclusive possession of the soil 
in him, he should not rather have brought an action. 
4. Whether the replication was sufficient, in denying 
merely the obligation on the grantee to fence, and not 
his obligation to watch and prctect the quarries and 
works. 

The Court relieved Best Serjt. who would have ar¬ 
gued in support of the demurrer, and called upon Lens 
Serjt. to support the replication, desiring hint to consider 
whether, supposing this grant amounted to a demise, it 
would hinder the possessor of a close from depasturing 
it in common with the Plaintiff. 

Lens admitted, that if this grant conveyed nothing 
more than a licence to do some act in the close of ano¬ 
ther, he could not sustain the case. But the grantor, in 
giving the sole and exclusive privilege of taking ti o stone, 
had granted so much, that he could not himself enter on 
the grantee; and though he might turn his cattle into 
the other part of the field, which was not quarried, he 
must take care to confine them to that part. Neither 
one of two neighbours is bound to fence against the 
other, except by prescription. Therefore when the 
Plaintiff alleges that his cattle entered on the Defend¬ 
ant for the want of fences, it is sufficient for the De¬ 
fendant to say that he is not bound to maintain a fence : 
it is only required of him to shew that he has a right to 
distrain, which he does, by stating that he is under no 
obligation to fence ; and that the cattle have trespassed 



on 
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on the quarry which he is working. [ Jleath J. observed 
that the avowry stated a license only, so that upon the 
pleadings no question could arise respecting the effect of 
a lease.] In a demise of pasturage there is no absolute 
demise of the soil. In Burl v. Moore, 5 l\ R. 329. it 
was held that a person who had a demise of the milk 
of certain cows to be fed on certain land, with a cove¬ 
nant that no other cattle should be fed there, might 
maintain trespass against the possessor of other cattle 

which came into those fields; and if he could maintain 

• 

trespass, no doubt he could hlso distrain them. That 
was argued to be merely a license, and a personal cove¬ 
nant about milk, but it was held otherwise. So in 
Jlilson v. Maerelh. 3 Burr. 1824. which was an action 
for cutting turf, it was held that trespass lies wherever 
there is an exclusive right. In the present instance there 
is an exclusive right. 2 Ro. Ab. 549* Trespas II. He 
that hath only the herbage of a forest, or close, may have 
trespass quare clausum fregit, as well as if he had the land. 
So if one seised in fee demise the pasture of a close for 
years, the grantee shall have trespass quare clausum fregit f 
for the close itself is thereby demised to be pastured, and 
not merely the pasture to be taken by the mouth of his 
cattle. Ibid.pl. 2. With respect to the obligation which 
lay on the Defendant to fence, it is held in the case of 
JVebb v. Paternoster , 2 Ro. Rep. 143 and 152., that *one 
who had licence for a limited term to put his hay on the 
land of another, could not maintain trespass against the 
lessee of the soil, whose cattle had eaten his hay after the 
term was expired; but besides that objection derived 
from the determination of the licence, which in the pre¬ 
sent case is still in force, ^here is a substantial difference 
in the nature of the grant; for in this case the grant 
abridges the grantor’s future power of turnifig his cattle 
over his own held. The necessity of maintaining a fence, 
oi keeping a guard to watch the cattle, is not incumbent 
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on the Plaintiff. It is similar to the case of two persons 
having adjoining fields, and no hedge between them, 
where neither is bound to repair the fence, but each 
must take care that his own beasts do not trespass on his 
neighbour. 2 Ro. Ah. 5Qb.pl. 7. If my land be open 
to the highway, and the beasts of a stranger enter upon 
the land, it is not justifiable. Otherwise, if cattle in 
passage on the highway eat herbs or corn, raplim et spur- 
sim, against the will of the owner: it will excuse the tres¬ 
pass. Co. Dig. Trespass D. Co. Dig. Droit . ill. 2. If 
the owner of 200 acres in a cqmmon moor enfeoffs B. 
of 50 acres, B. ought to inclose at his peril. And Dyer , 
372 b. is cited, where the case is, that “ a man seised of 
200 acres of common moor, enfeoffed another of 50 acres 
of this moor, towards the north. The feoffee puts his 
beasts into the 50 acres, and pro dcfectu clausur& f the 
beasts stray into the residue of the moor, and are there 
distrained, damage feasant; and it seems a good distress ; 
for the purchaser is holden by law to enclose or guard 
his beasts within the 50 acres, and so it seems ought the 
lord of the residue to do as to his beasts ; and so was it 
adjudged in this term.” In like manner, undoubtedly, the 
landlord or his tenant in the present case is entitled to 
use his pasture of the residue of his close, but he is also 
bound to prevent his cattle from entering on the other 
part; and to draw the Plaintiff’s attention to this point, 
the Defendant shews an exclusive demise of the quarry, 
in consequence of which the Plaintiff cannot lawfully 
permit his cattle to wander over the said place in which, 
without taking care that they do no damage. This is 
not the case of a joint or common occupation, in which, 
undoubtedly, trespass w'ould not lie, but it is an exclusive 
possession. In Wilson v. Mackreth, it was said that the 
circumstance of other persons having common of pasture 
over the turbary ground was immaterial. The replica¬ 
tion, therefore, has sufficiently denied the material part 
of the plea, which infers an obligation on the De¬ 
fendant 
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feudant to maintain a defence. As to the validity of the 
assignment, he admitted, that if the grant did not amount 
to a lease, but conveyed merely a licence, it was not an 
assignable interest: 




Chtjuciull 


Evans. 


Best in reply was stopped by the Court. 

#■ 

Mansfield C. J. The cases cited do not come up 
to the present question. Upon the feoffment of 50 acres, 
each party had an equal exclusive right in his onn land. 
IJ ere the Defendant has; ^he‘exclusive right of digging 
stone, but the Plaintiff has every other right in the soil, 
and he docs not by any act of his injure the Defendant’s 
right: but the Defendant having a partial and limited 
right here to take the stones, and the Plaintiff possessing 
all other rights, in the fair exercise of the right of pas¬ 
turage, which is one of them, this damage accidentally 
happens. 

Chamber J. In the case of JVilson v. Mctcrelh, the 
Plaintiff had not a mere right of turbary, but the exclusive 
possession of a portion of the tuibary land, marked out 
by metes and bounds. But this quarry may progressively 
oxtehd over every part of the close. There would be no 
end of fencing in this case; for as soon as the Plaintiff 
had fenced, the Defendant would dig stone under* the 
fence and destroy it. He cannot possibly have any thing 
more than a concurrent possession of the laud. And lie 
cannot distrain a tenant in common. 


Daw renCF. J. The argument supposes that no ad¬ 
vantage could arise to an^ person upon that spot, except 
from the stone; but the Plaintiff has not by his pleadings 
disaffirmed that other advantages might qrise on that 
spot, besides the getting those stones, as herbage for the 

cattle. 
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cattle. Perhaps the Defendant might have brought an 
action for the mischief the cattle had done, or might have 
driven them oft"; but here he has distrained them. 

Judgment for the Plaintiff. 

o 


May Hi NDLE V. SHACKLETON. 


If a client in 
the course of a 
cause advances 
money to his 
attorney for 
specific dis¬ 
bursements in 
the cause, 
those disburse¬ 
ments must 
net ertheless be 
included in the 
bill of costs. 

Therefore, 
where, upon 
taxation, a sum 
was deducted 
less than one 
sixth of the 
amount of the 
bill delivered, 
including those 
disbursements, 
the Court or¬ 
dered the client 
to pay the costs 
of the taxation. 


JpELIj Serjt. had obtained £ rule nisi that Mr. Cross- 
lei/ might pay to Shaw , the Plaintiff’s attorney in 
this cause, the costs attending the taxation of his bill .of 
costs, less than one sixth part having been taken off by 
the prothonotary. This rule being prematurely made ab¬ 
solute, Best Serjt. obtained a rule nisi to discharge it, sug¬ 
gesting that more than one sixth part had been taken off; 
and whether that were so, depended upon the construc¬ 
tion which the Court should put upon the statute 2 Geo. 
2. c. 23. s:23. in its application to the following circum¬ 
stances. Grossley , who was the real Plaintiff, attended 
at the York assizes at the trial of the cause, and after the 
briefs were delivered to his counsel, paid Shaw , his at¬ 
torneys sum of Gol. I Os. to be disbursed in fees to them. 
Shaw charged these fees in his bill of costs, which, in¬ 
cluding them, amounted to 27 61., and exclusive of them, 
would have amounted to 210/. 10s. only. The prothono¬ 
tary struck off from the bill 33/. 13s. 10 d. 9 which was 
less than a sixth part of the former sum, and more than 
a sixth part of the latter. 


Pell Serjt. in shewing cause against this second rule y 
contended that the act of 2 G. 2. c. 23. s. 23. must be so 
understood,*, that the client has a right to demand from 
his attorney a bill of all the items that occur in the course 
of a cause; and if the attorney had omitted these charges, 

he 
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he would not have duly complied with the order for 
taxation: if the client has not a right to require this, 
those items, although charged, cannot be the subject of 
taxation ; and, consequently, if those sums have been 
improperly included in the bill, the prolhonotary must 
review his taxation, and tax the bill without them. 
Rut the sound construction is, to consider the whole 
bill together; and in that view of it, less than one sixth 
has been taken off; and if that is so held, the Court 
will consider this statute as a good guide to them in 
the exercise of their discretion, and they will not give 
the Plaintiff the costs of the taxation. Hurst v. Dixon , 
Barnes, 118. Barker v. The Bishop of London , ibid. 147. 


18 CXJ. 


Ill N'DLE 


r. 

SlIACXLLTOX.' 


Best , contra, urged that Shaw ought not to have in¬ 
cluded these fees in his bill. If this sum of 65L 10$. 
had been a sum paid to the attorney generally on account, 
it might have been proper to charge those fees, but the 
client paid him this sum with a specific appropriation to 
a particular purpose. At least the Court, in the exercise 
of its discretion, will not give the attorney his costs of 
the taxation in such a case. 


The Court observed, that in causes of magnitude it 
must frequently happen, that the client makes advances 
to the attorney in the course of the cause : yet it jvas 
never the practice to strike out those items from the 
bill. 


The Rule was discharged. 
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A recovery 
cannot ho suf¬ 
fered of pre¬ 
mises in one 
of two counties 
in the alterna¬ 
tive. 


May 

Where lime 
to plead lias 
been iriven un¬ 
der a Judge's 
order, the 
IMuiutiff may 
sign judgment 
w itliout de- 
inanduig a 
plea. 


Wainwright, Demandant. Seagrave, Te¬ 
nant. Smith, Vouchee. 


^JOCK EEL, Serjt. moved to amend a Recovery, by in¬ 
serting therein, instead of the words “ Ru (forth in 
the city of York ,” the words “ Liu (forth, alias Raffo , In 
the county of York, and in the county of the city of York> 
or one of them such being the description of the pre¬ 
mises in the deed to lead the uses, and it being doubtful 
in which of the two counties a part of the premises was 
situated. 


The Court held that it could not be permitted to put 
the counties in the alternative, for that a recovery was 
originally a possessory action, and local, if part of the 
premises was situate in each county, or if the parties did 
not know in which county they lay, the only expedient 
M as to have two recoveries. 


Baker v. Hall. 

^JOCKELL Serjt. had obtained a rule nisi to set aside 
the interlocutory judgment which had been signed in 
this case for want of a plea. The Defendant had regu¬ 
larly appeared and twice obtained, under a judge’s older, 
further time to plead. That time expired on the 9th of 
March, and on the 15th, the Plaintiff without having 
made any previous demand of a plea, signed judgment. 

Shepherd Serjt., in shewing cause against the rule, re¬ 
lied on the authority of Pearson v. Reynolds , 4 East, 57 1. 

and 



in tiie Forty-ninth Year of GEORGE III. 




and Burkett v. Latham, ibid, where the practice was 
established in the King’s Bench, that after ah order for 
time to plead, the demand of a plea is no longer neces¬ 
sary. 


1809. 

Baker 


v. 

Hall. 


Cockell contrh. A possitive rule of the Court makes 
the demand of a plea necessary in the case where no 
judge’s order has been obtained: it must therefore be 
inferred that the same practice prevails-in all other cases, 
though the rule does not in terms apply to them. 

9 

The Court, upon a reference to the officer, observed, 
that it never had been decided that a demand of a plea 
was necessary in such a case as this : in the Court of 
King’s Bench it was held unnecessary, and since it was 
highly desirable to render the practice of the two Courts 
as nearly uniform as possible, it should in future be con¬ 
sidered as a settled rule, that where there is an order for 
fuither time to plead, no demand of a plea is necessary. 
This too was much the more reasonable way; for since 
the Defendant prescribes to himself by his order the 
time within which he shall plead, no demand can be 
necessary to acquaint him with the time : the rule was 
accordingly about to be discharged : but 


Cockell produced an affidavit of merits, and took on 
himself the payment of cost9, upon which the Court 
made the rule 


Absolute* 
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If a «l<rlara- 
tioi) in debt 
contain any 
one count on a 
contract, on 
which debt 
would not lip 
at the time of 
passing the 
stat. 3 Jac. 1. 
e. 8. bail in er¬ 
ror is not ne¬ 
cessary. 

Debt will 
not lie on a 
bill of ex¬ 
change against 
the acceptor. 

Therefore 
bail in error is 
not necessary 
upon a’judg¬ 
ment in debt 
against the ac¬ 
ceptor of a bill. 

Nor upon a 
judgment for 
goods sold and 
delivered. 

Or for money 
paid. 

Money lent. 
Money had 
and received. 
Or on an ac¬ 
count stated. 


Webb v. Geddes. 

'J'HE declaration in this case was in debt: the first 
count was upon a bill of exchange for 995/. Ds. 
w hich the Defendant had accepted, by way of paying 
for goods of the same amount which he hud purchased 
of the Plaintiff: there were also counts for goods sold 
and delivered, money lent, money paid, money hail and 
received, and upon an account stated. The Plaintiff 
having signed judgment for want of a plea, had pro* 
ceeded to take out execution, notwithstanding the allow'* 
ance of a writ of error, the Defendant not having put 
in any bail in error. 

Best Serjt. on a former day obtained a rule nisi for 
setting aside the execution, and returning the money le¬ 
vied : in moving for this rule, he insisted that bail was 
not necessary in this instance under the st. 3 Jac. 1. c. 8.> 
because the word contract in that statute has always been 
confined to an express contract, such an one on which 
debt could have been brought at the time of passing that 
act. In 2 East, 359, Tryer v. Bridgeman, Lord EUen- 
borough C. J. threw' out, that if there are counts on which 
the pefendant is not entitled to bail in error, the adding 
one count, on which, if it stood alone, he would be enti¬ 
tled to bail, will not entitle him to it on the whole de¬ 
claration ; and for this there is a good*reason ; for in 
debt the judgment is for the amount of the several sums 
laid in all the counts, and the bail recognizance is taken 
jn double the amount of the judgment; although by a 
relaxation introduced into the practice of the court, it 
is sufficient if the bail justify in double the sum really 
due. Alexander v. Biss, 7 Term Rep . 449. it w'as de„ 
cided, that bail in error is not required upon an account 

state d 
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stated. Ablett v. Ellis , 1 Bos. 4f Pull 249. it was held 
that no bail jn error is required in a judgment in debt, 
unless it appears that the action was brought on a spe¬ 
cific contract. It has never been determined that debt 
lies against the acceptor of a bill of exchange. 


180Q. 

Webb 


e. 

Geudei. 


Lens and Marshall Serjts. now shewed cause against 
this rule. They contended that the bill of exchange was 
a contract within the meaning of the statute: as to the 
count for goods sold and delivered, though it might un. 

der some circumstances be *an action for an uncertain 

• • 

demand, it was not so in the present case, since it ap¬ 
peared by the Defendant's affidavit, that the value of the 
goods had been ascertained between the parties, and a 
bill giveq for the liquidated amount. It was not essen¬ 
tial that the contract should be in writing; but if it 
were, the bill of exchange was a sufficient contract in 
writing. 


Best , in support of the rule, relied on the authorities 
before cited, and observed that in the case of Tryer v. 
Bridgetnan , where one of the counts was on a promissory 
note, and the only other two counts were on a* quantum 
valebant , and on .an account stated, the Court of King's 
Bench held that there was no one count in the declaration, 
upon which, if it had stood singly, bail in error would 
havfe been required. For at the time of passing the sta¬ 
tute of 3 Jac. l^ebt could not have been brought on a 
promissory noth -and. it was decided in Yelv. 227- 0 ti¬ 
ling v. Raker, that though an account stated reduces un¬ 
liquidated demands to a certainty, it does not follow 
that the debt was upon a contract at first. So, an 
award is mot within the statute, because it may be, that 
there was not any contract at first, though th^ arbitrator 
reduces the several demands to a specific sum. 1 Sho. 14. 
So, Pitt v. Coney, 1 Str. 476. it was held that a bottomry 
Vol. I. O o bond, 
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bond, by the contingency having happened, became a 
bond for the payment of money only. In Bidleston v. 
JYhytel , 3 Burr. 1548, an action on a judgment was held 
to be a peculiar species of action not enumerated in the 
statute. 


Ma nsfield C. J. The cases have decided, (for 
what reason 1 cannot perceive), that the count for goods 
sold and delivered is not an action upon a contract, and 
vie must abide by the decision; we can only look at the 
record, we cannot examine "whether the evidence to sup¬ 
port the count is the evidence of an express, or of an 
implied contract. Besides, if that were a count upon a 
contract, yet it has been determined that where there is 
a general judgment, and one of the counts is not upon 
such a contract on which debt would lie at the time of 
passing this statute, bail in error cannot be required upon 
the single count. 


Lawrence J. What count is there in this declara¬ 
tion upon which, properly speaking, debt will lie f* In 
Hardr.485. Lord Hale C. B. determined that debt w'ould 
not lie against the acceptor of a bill of exchange, and 
Lord Eldon in this court recognized the same doctrine ; 
and it was determined in Tri/er v. Bridge man , that if 
tli^re be one count for which bail in error is unnecessary, 
it is not necessary for any. 

Chahbre J. I am very sorry we^re bound to con* 
form to such a rule, but the cases are ail so. 

Rule absolute* 
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Holmes, Gent, one, &c. v . Catesijy. 


May 6. 


npllE Plaintiff, who'Was an atlorney of this court, The justifies- 
declared upon a libel published by the Defendant, m°,"t°ftate bCl 
concerning the Plaintiff in his business and profession, isMla,,|c far ts, 

... 1 not general 

and of and concerning certain businesses in which he had ciiin-got, of mis- 

been retained and employed by the Defendant, and of * Chilli 
and concerning the bills of costs and charges which lie ^ ,ar ^' la » at - 
had delivered to the Defendant, in the form of a letter rok 1 rat mis¬ 
directed to one Mr. Thomas Monkhouse , which was as gross ucgii- * 
follows: “ At the time of your recommending Mr. Holmes hoo^’iuTvari- 

to me as an attorney, I am persuaded you acted from cation, and e\- 
. ... . cevsive hills of 

the purest motives, and with a view oi mutual advantage rusts, m the 

• . • . . i*i business tic had 

lo both parties : from your opinion, and wish to serve conducted for 

Mr. Holmes, I was induced to employ him, and for some ^ 

time was satisfied with his conduct. A case of gross tication, re- 

negligence, falsehood, and prevarication, compelled me same general 

to withdraw from him my confidence, and to transfer it outspecitylng 

to a gentleman of honour and respectability*: in conse- thc particular 

® . . . , ,, acts ot miscon- 

queuce-of this, a most enoi mous bill of costs has been duct, upon de- 

brouglit against me; this, by legal advice, has been i^ciTnLdti- 
taxed, and reduced nearly one tliird, and paid; iiot y et c,c,lt * 
satisfied, lie now produces another biil against pie, the 
items of which arc so extraordinary, that at this moment 
I shudder at the bare recollection of having employed 
a man so truly base and contemptible. I have stated these 
facts for y our consideration, and the several vouchers are 
in my possession; and I do presume the inspection of 
them is not unworthy your notice.” The Defendant plead¬ 
ed in justification, as to such part of the letter concerning 
the Plaintiff's character and conduct as relates to the re¬ 
commendation of the Plaintiff to the Defendant by the said 
Thomas Monkhouse, and the consequent employment of 
the Plaintiff by the Defendant, and the conduct of the 

O o 21 Plaintiff 
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Plaintiff in the execution of the said employ, and the 
transferring of such employment from the Plaintiff to a 
gentleman of honour and respectability, and the subse¬ 
quent deliver^of enormous bills of costs by the Plaintiff 
to the Defendant, and the taxati^b thereof and reduc¬ 
tion therefrom, and payment thereof, and the delivery of 
a further bill of costs, and the impression which sucli 
conduct left upon the mind of the Plaintiff, and the opi¬ 
nion of the necessity which then existed of informing the 
said Thomas Monkhouse in a fiiendly manner of the con¬ 
duct of the inan the said Thomas Monkhouse had recom¬ 
mended ; that before the said time, 8tc. he, the said 
Thomas Monkhouse, had recommended the Plaintiff to the 
Defendant as a fit person to be employed by the Defend¬ 
ant as an attorney and solicitor, and that at the time he* 
the said Thomas Monkhouse , recommended the Plaintiff to 
him, the Defendant, as an attorney, he the Defendant is 
persuaded that the said Thomas Monkhouse , acted from the 
purest motives, and with a view of mutual advantage to 
botli parties; and that from the said Thomas Monkhouse ’» 
opinion and wish to serve the Plaintiff, he the said Defend¬ 
ant was induced to employ the Plaiutiff, and for sprrietime 
was satisfied with his conduct, and that, before the com¬ 
posing and writing, &c. the said letter, a case of gross 
negligence, falsehood, and prevarication, compelled him 
the* Defendant to withdraw ,from the Plaintiff his confi¬ 
dence, and to transfer it to a gentleman of honor and re¬ 
spectability, that is to say, to one Mr. James Plait: and 
that in consequence of this a most enormous bill of costs 
was, before the composing, writing, and publishing the 
said letter, brought against him the Defendant, which by 
legal advice was, before the time last aforesaid, taxed, and 
reduced nearly one third, and paid. And the Defendant 
further avesred, that the Plaiutiff, not then satisfied, be¬ 
fore the time of the writing, &c. the said letter, produced 
another bill against him the Defendant, the items of 

which 
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which were, at the time of writing, composing, and pub¬ 
lishing the said letter, so extraordinary, that at the moment 
of \\ riling and publishing the said letter, he^he Defendant, 
shuddered at the bai^ recollection of having employed a 
man so truly base and contemptible, as in his, the Defend¬ 
ant's, opinion, the Plaintiff must have been; and the De¬ 
fendant averred that he stated the fact for the said Thomas 
JSlonkhouse 'a consideration, and that the several vouchers 
were in his, the Defendant’s, possession, and that he did 
presume the inspection of them was not unworthy of his the 
said Thomas Monkhouse’s notice ; for which reasons he the 
Defendant, at the said times when, &c. did write, com¬ 
pose, and publish of and concerning the Plaintiff, and his 
conduct as such attorney and solicitor in his aforesaid 
employment, the said letter, as it was lawful for him to 
do for the reasons aforesaid. To this the Plaintiff de¬ 
murred, and alleged for cause, that the Defeudant had 
not set forth or shewn in and by bis plea, specifically, 
particularly, and circumstantially, what case or cases, or 
bow, or in what manner, or under what circumstances, 
the saif} case or cases of gross negligence, falsehood, and 
prevarication, in the plea mentioned, and which com¬ 
pelled him, the Defendant, to withdraw from the Plain¬ 
tiff his confidence, and transfer it to the said James 
Platt, arose, ok was, or were occasioned, as he ought to 
have done; or what facts, circumstance or circumstances, 
constituted or was, or were, the cause or causes of the 
said case or cases of gross negligence, falsehood, and pre¬ 
varication : and for that the Defendant had not particu¬ 
larly or specifically shewn or disclosed in and by his plea 
tfhycause or causes why or wherefore he the Defendant 
shuddered at the bare recollection of having employed a 
man so truly base and contemptible, as jn his the De¬ 
fendant’s opinion the Plaintiff must hav% been : and also 
for that the Defendant had set forth the charges against 
the Plaintiff in so indefinite and uncertain a manner that 
the Plaintiff could not know what particular fac:s the 

O o 3 Defend--^ 
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Defendant would attempt to establish by evidence under 
them, or either of them, on the trial of this cause, in 
order to support the aforesaid charges and libellous mat¬ 
ters and things against the Plaintifff and therefore that 
he the Plaintiff cannot be prepared to disprove and ans¬ 
wer the same as he ought to be, and otherwise would 
have been. The Defendant joined in demurrer. 


Sepherd Scrjt. in support of the demurrer. This plea 
is bad : for it is not sufficient generally to repeat the 
libel : it is necessary to state in justification some facts, 
which, if true, would warrant the words complained of,, 
and on which the Plaintiff, who in some sort becomes a 

- v 

Defendant in tli$se Cases, may take an issue, and may 
come to trial, knowing what is the specific charge against 
his character, and prepared to answer it. This doctrine 
is laid down in 1 T. R. 748. Johnson v. Stuart, and also 
in the case of Newman v. Bailey , there cited; in the for¬ 
mer of these cases it was held that a plea averring “ that 
“ the Plaintiff had been illegally, fraudulently, and dis- 
u honestly concefneed and connected with, and one 
“ of a gang of swindlers and common informers, and 
“ had also been guilty of deceiving and defrauding divers 
“ persons with whom he had had dealings and transac- ■ 
u tiqns,” was too general ; and that the Defendant 
olight to allege some special circumstances, together with 
the time and place, so as to give the party an opportunity 
to meet the facts on which the allegation is founded. In 
the latter, case, a plea xt that the Plaintiff was a justice 
u of the peace, and had convicted divers persons rc- 
u spectively in divers fings and sums of money, for aifti 
u on pretence of their having 1 respectively committed 
divers respective offences, which said respective fines 
“ and sums of money, amounting in the whole to 50/., 
“ he had received of the respective delinquents so by 
“ him convicted, and had not paid the same to the se- 
u veral persons to whom the same ought to have been 

u paid 
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t( paid, by virtue of the respective statutes, but had kept 
€< and detained the same,” was clearly held bad on spe¬ 
cial demurrer, because it did not specify any one fine or 
penalty which had bejj§t improperly detained. It is very 
probable that in the preseut case the circumstances to 
which the Defendant alludes would not support his as¬ 
sertion : if he had stated them, and they had appeared 
insufficient, the Plaintiff would have had the opportunity 
to demur: but here, to use the language of duller J, t 
if this plea were to be suffered, it would be to allow am* 
person to libel another fti&rc on the records of the cowrit 
than he could do by the original vehicle of the slander. 

If the Plaintiff had not demurred to this plea, but had 
repied, dc injuria, he must have gone to trial prepared 
to justify the transactions of his whole life, since the 
pica does not point out to hint any one of them as the 
particular fact alluded to. 

Williams Serjt. contra. This case is very distinguish¬ 
able from the oftly two cases which have been cited. 

Those were cases of general charges of malpractices. In 
the present case, it is the Plaintiff' only,who asserts that 
he lias been guilty of negligence, falsehood, and preva¬ 
rication ; for the Defendant only says that a case of that 
nature induced him to withdraw his confidence, without 
saying who had been guilty of it. The Court fmjgt, 
therefore, conclude that the Plaintiff’s attention tfas 
sufficiently drawn to particular passages in his own con¬ 
duct, to which he applies the libellous words, so that he 
would have been under no difficulty to know what facts 
would be put in issue on the trial. A general charge 
certainly gives no notice what facts would be put in 
issue, but this charge relates only to one private trans¬ 
action between attorney and client, occiffing within a 
short period of time; it must therefore be familiar to the 

O o 4 knowledge 
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knowledge and memory of both parties; nor does the 
plea, as was urged, compel the Plaintiff to review the 
transactions of his whole life. 

• _ m 

.Mansfield C. J. It is probable that the Plaihtiff 
may know what transaction is alluded to, but the Court 
cannot be sure that he does, and possibly he may not; 
and in that case he must come to trial prepared with all 
the plerks that have been employed, and all the papers, 
^n all the causes in which he has ever been engaged for 
the Defendant: the imputation, of gross negligence and 
excessive charges is clearly actionable. 

Heath J. I am of the same opinion. It is said 
that this plea Charges something specific. But I agree 
■with Buller J.,.in Johnson v. Stuart , if there be any thing 
specific in the subject, though it consist of a number of 
acts, they must be all enumerated: the Defendant, who 
must be taken to know them, must disclose them. 

The Court permitted the Defendant to amend on pay¬ 
ment of costs. . 
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vs 

rpms was an action of assumpsit brought upon a ^ If an award 
award. The declaration stated, that the Defendant two things to 

and the Plaintiff were copartners in trade; and that ain'niative,^ 6 
certain disputes and differences having arisen between and either of 

1 < the Uo is un- 

them, they had submitted themselves to the award of the certain, or ini- 

arbitrator, indifferently elected to arbitrate and determine 

as well a dissolution of J;l\e said copartnership, and a re- p^furn^tlie 0 

numeration to either party, and the cancelling of the «tlier of them. 

* j r . ,• c , -11 If ail award 

indenture of copartnership, as of and concerning all direct that 

matters in difference between the parties^, so as the said 

award should be made in writing readf to be delivered Cll, * tl be 

* o j paid, the party 

to the said parties on or before the 29 th day of February must either 
then instant. It then further stated, that the arbitrator, n^ve Hwh** 
in pursuance of the submission, duly made his award in 
writing of and concerning the premises so to him re- the person en- 
ferred, and thereby did (amongst other things) award that ccivc iu ^ 

the Defendant should pay unto the Plaintiff 500/. and a conditio«of 

that the same should be paid, or securcd*to be paid, unto the submission, 

r “ that the award 

the Plalfttin, (subject to the deduction of J 55/. Os. 11 id. shall be, made 

thereinafter mentioned,) within one week from the date pomtl^submit- 

of the award : and also that the Plaintiff 'should pay, or an award 

* deterininiiig 

allow unto the Defendant, out of the said sum of 500^, some of the 

155/. 9-s. ll4t/. for monies drawn out of the trade by the good* provld^ 

plaintiff. It then averred as a breach, that the Djefend- etl tliat th *. . 

1 oimvsion ot the 

ant did not, nor would within one week from the dale of othevsdonot 
. , . . , destroy the 

the award, or at any other time whatsoever, pay, or se- equipoise ot 

considerations. 
' If an award 

. order two things in favour of one party, one of which is uncertain, or for other reasons 
cannot be enforced, he may waive this,and sue upon the breach of the other. 

If an arbitrator be appointed to arbitrate a certain measure contemplated between 
two parties, as a dissolution of partnership, he 1 'is not necessarily bound to direct that 
the partnership shall be dissolved. 


cure 
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cure to be paid, unto the Plaintiff the said sum of 5001., 

• 

subject to such deduction as aforesaid, according to the 
tenor and effect of the award. To this declaration the 
Defendant demurred. 

Marshall Serjt., in support of the demurrer, objected, 
1. That one of the matters submitted was, to arbitrate a 
dissolution of partnership, which it was imperitave on the 
arbitrator to do ; and that it did not appear by the award, 
as stated on the face of the declaration, that he had so 
done. 2. That the award was void for uncertainty, in¬ 
asmuch as it did not positively direct whether the mo¬ 
ney should be paid, or only secured to be paid. 3. That 
it was not final. [Upon the first point, Heath J. re¬ 
marked that the submission was not imperative on the ar¬ 
bitrator to award a dissolution of partnership.] An award 
is clearly void for uncertainty, which orders that the 
party shall give security, as a bond, Samoris case , 5 Co. 77 b. 
It is equally incompetent m this case, as in that, for 
either the Plaintiff or the Defendant to assess the penalty 
in which 'the security shall be given. [ Heath J. ob¬ 
served that*the case cited was not the case of an award 
to do one of two things, in the disjunctive, as^his was.] 
The distinction there taken is important, between such 
things as a man binds himself to do by his own cove¬ 
nant, and such things as he shall be bound to do by the 
award of another. For if a man covenant with B. 
enter'into a bond for the peaceable enjoyment of certain 
land, the penalty in the bond shall be the value of the 
land ;■ but the Court must look into the judgment of ar¬ 
bitrators, and see whether it attains that certainty which 
is the object of litigatiou.*J%y/ine v. Rigby, Cro. Jac. 314. 
An award was, that the Defendant should give security 
to the Plaintiff for the payment of 1 61. at two days ; and 
it was agreed by all the Judges and Baron9, upon error 
brought, in the Exchequer-chamber, that it was a void 
* arbitre- 
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arbitrament for the uncertainty, inasmuch as it did not 
shew what security he should give, whether by bond or 
otherwise; and every arbitrament ought to be certain, 
that the party may know what he ought to perform. In 
the present case it would be necessary to appoint a new 
arbitrator, to determine in what sum the security shall 
be given. 2 Bulst. 200. Duport v. IVi Id goose. Award 
that die Defendant should pay such a sum of money un¬ 
to the Plaintiff, and that he should give security for the 
payment. Coke J. This is/ as to the awarding of secu¬ 
rity, a clear void award ; for the arbitrator by his award 
cannot enforce the Defendant to give security to the 
Plaintiff. *2. Str. 1024. Tipping v. Smith , an award that 
the Defendant should give security to pay the Plaintiff 
an annual stun for life, on demurrer, was held ill for un¬ 
certainty, because it did not determine what security 
should be given, I3edlimn v. Clarkson, 1 Ld. Raijm. 123. 
an award to deliver up qitoddam script um obligatorium ,vel 
quandum bil/am ob/igatoriam,quodptius hahuisset ,was held 
too loose a description. The arbitrator must have in¬ 
tended to give the Defendant his option, whether he 
would pay the money or give the security: if the Court 
should decide that he was bound to pay within a week, 
it would deprive him of this option; if he exercises his 
election to give security, it is impossible to say what^the 
security shall he; he may tender a note of hand, a bond; 
a collateral security; the Plaintiff may rej eel them, and 
insist on having a mortage; no one can decide between 
them what it shall be. 



SlMMOND* 

r. 

Swain e. 


Shepherd Serjt. contra. The declaration only states that 
the arbitrator awarded this payment, inter alia, and there¬ 
fore it is not necessary to set out any other parts of the 
award than those on whiclf ih e' gravamen ;s founded. 
Lift. Rep. 3 12. Leake v. Butler. The Defendant is at 
liberty to shew the residue of the award in his plea, if it 

is 
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1809. 


Sim mom 


r. 

Swains 


is material for him. The award is good: the only ques¬ 
tion is, whether it is vitiated by being in the alternative. 
This case differs from those which have been cited: if 
an award be so uncertain that a party cannot know 
which of two things he is to do, it is bad; but unless 
the matters awarded to be done on one side go to the 
whole justice of the case, and be the whole consideration, 
so that the other matters cannot consistently with justice 
be separately performed, an award may be good in part, 
and bad in part. Pope v. Bret. 2 Sauud. '291 . Award 
that the Defendant should pay to the Plaintiff the money 
due to him for task work and day work, and that the 
Plaintiff should pay the Defendant 25/.; and that each 
should mutually release the other. There the balance 
to be paid to, or received by, the one party, coulcf not be 
ascertained till the debt of the other was rendered cer¬ 
tain : but where there are several things -which do not 
go to the whole of the award on one side, the award may 
be good for part only, as in 2 IVils. 267. Fox v. Smith , 
where an award fyas made for payment of 16/. 10s., 
and the costs of a cause, and that thereupon mutual re¬ 
leases should be given ; and it was held that although the 
costs had not been reduced to a certainty, cither by the 
award, or by any subsequent taxation, a breach of the 
bond was well assigned upon the failure of payment of 
thel6/. 10s. So in 2 Wils. 293. Addison v. Gray, where 
an award was to pay 4/. 15s., and the costs of an action 
in an hundred court, .which could not be afterwards as¬ 
certained by taxation, yet it was held that a breach was 
well assigned upon the default of payment of the 4/. 15s. 
though the award might be bad for the residue. The 
same point, is determined in 3 Lev. 413. Hargrave v. At¬ 
kins. In all.the cases cited on the other side, the subject 
matter of the award was uncertain. It is to be infer¬ 
red from the case of Thynne v. Rigby , that before the 
days appointed for payment, the action was brought up¬ 


on 
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on default of giving the security; but if the action had 
not been commenced until after the days of payment, 
the Court would not have so decided. In the case of 
Tipping v. Smith , the difficulty was, to know in what 
sum the party should be bound for payment of the an¬ 
nuity ; but there is no difficulty in knowing how to per¬ 
form this award. 12 Mod. 585. Lee v. Elkins. Award 
that the Plaintiff should deliver to the Defendant a cer¬ 
tain deed concerning the title of land in question, or 
pay the Plaintiff 50/.; the deed was in the power of a 
third person; and it w r as objected that the award was 
therefore void. Put BU*neozce J. held the aw'ard good, 
for it did not positively' order the delivering up of the 
deed, but that the Defendant should do that, or pay 50/. 
Thus, in the present case, the Defendant may discharge 
himself of the obligation to give security, by paying the 
money. , 



Sim monos 


r. 

Swain E; 


Marshall in reply. In the case of Pope v. Bret , two 
things were to be done, to pay for the task work, and to 
pay the 25/., and one being bad, the whole award was 
held void; therefore that is a strong authority for the 
Defendant. Lee v. Elkins is merely tile case of a pe¬ 
nalty. The doctrine of the cases which have partially 
supported awards appears bad in principle; good sense 
and policy, and public convenience, require that they 
sh^ild be construed as judgments, and if not wBolIy 
good, be wholly set aside. 


Mansfield C. J. The case on this award turns on a 
very few words. The real question is, what was the in¬ 
tention of the arbitrator, as expressed in this declaration, 
respecting this sum of 500/. to be paid to the Plaintiff. 
At first 1 feared ^Jiis came within the same class of cases 
as Thi/nne v. Rigby , and that it was uncertain, because it 
did not point out what security was to be given. But' 

the 



55i 


CASES in EASTER TERM 


1809 . 


Sim mon us 


v. 
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the award is, that the Defendant shall pay 500/. and that 
the same shall be paid, or secured to be paid, within one 
week from the date of the aw'ard. Who is to settle 
what the security shall be 1 Certainly the man to whom 
the sum is fo be paid. The true meaning, therefore, is 
no more than to say, it shall be paid within a week ; for 
if the security offered should please the Plaintiff, he 
would take it without any direction from the arbitrator. 
Though much weight is due to the authority of Croke , 
probably, if the case reported there were a new case, it 
would be decided otherwise: the Courts have sometimes 
been very stiongly inclined against awards, as carrying 
away causes from their own jurisdiction to the decision 
of private persons, but they now give these instruments 
a more liberal construction. 


IIeath J. concurred in opinion with the chief justice. 
If one of two matters is awarded in the disjunctive, and 
one alternative is impossible or uncertain, that alternative 
must be taken which can be performed. 


Chamvre J. expressed the same opinion. A great 
deal of nicety prevailed in the old cases respecting awards; 
but the rigour of that interpretation has for a long tjme 
been gradually relaxing; and the Courts are now come 
to a mode of considering them, more consonant to com¬ 
mon sense. But even in the earlier cases, so long si^e 
as in Roll's Abridgment , Arbitrement, L. it was in some 
cases held that unless* there was a clause ita quodJiat de 
praniissis , it was sufficient to make the award good, that 
one point was decided, provided it was not necessary/.in 
order to make tile award just, that the others should be 
decided also. In the case of Payne v. Cook, adjudged 
many years since in the Exchi qucr-chaipber, many points 
relating to awards were to be decided on; aud amongst 

others 
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others this general doctrine was strongly laid down, that 
as there was no clause i® the submission providing that 
the award should be made on all the points submitted, if 
the matters omitted were not necessarily dependant on, 
and connected with, the other points, the Sward should 
be sustained. * 

Judgment for the Plaintiff, (a) 
(a) Lawrence J. was absent. 


Doe, on the Demise of Pitcher, v. Donovan. 

rptHIS was an ejectment brought to recover the posses. 

sion of a house and shop onLudgate-hill. Upon the 
trial of this cause at Guildhall, at the Sittings after last 
Hilary term, before Mansfield C. J., it appeared, that ” 
FcariiSy wljp was the owner { of the premises, had some 
years since let them to Pitcher , as tenant from year to 
year, by parol. Pitcher let the premises to Quell , from 
Michailmas 1802, at 30/. a-year, to quit at a quarter’s 
notice; and Quell had let to Donovan, i^t Lady-dai/ 1808 
Quell gave to Pitcher a quarter’s notice of her intention to 
quit at Midsummer 1808, and to Donovan a quarter’s no¬ 
tice requiring him to quit at the same time. The jury 
found a verdict for the Plaintiff. 

w 

Manley Serjt. had on a former day obtained a rule nisi 
to set aside this verdict and enter a nonsuit, upon the 
ground that the notice to quit in this case was' insuffi¬ 
cient, because the quarter did not end with a year of the 
tenancy. 

Best Serjt. shewed cause. In a contrac^with a servant 
for a year, where the agreement is for a month’s warn¬ 
ing, it is not necessaiy that the month should eud with 

the 
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On a letting 
of a house from 
year to year, 
to quit at a 
quarter’* no¬ 
tice, the quar¬ 
ter must expire 
with a year of 
the tenancy. 
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Dor deni. 
PlTCHliR 


v. 

Donovan. 


the year. [ Heath J. mention^ the case of Dann v. 
Spurrier , 3 Bos. Sf Pull. 399., where it was determined 
that the terras of a demise are to be taken fortissime con¬ 
tra proferenffm, and therefore where two periods of quit¬ 
ting may be designated by the same words, the tenant 
shall have his option, in which sense he will take them.] 
That case decides only, that the w ? ords of every contract 
are to-be taken most strongly against the contracting 
partyj^rid therefore if the tenant undertakes, as here, to 
quit at the end of three months, it must mean at the 
end ' of any three months, and such clearly w*as the in¬ 
tention here; and when contracting parties deviate in 
their terms from the contract which the law would raise 
for them, it must be intended that they mean something 
different from that. The general rule of law, there¬ 
fore, which applies to tenancies from year to year, is not 
* applicable here, and must be laid quite out of the ques¬ 
tion. The duration of the possession cannot vary the na¬ 
ture of the contract. The special contract, under which 
the tenant entered, must be taken to continue throughout 
the tenancy. If the question were upon the l'$an of a 
horse, or any other subject to which the cases on notice 
to quit do not apply, there could be no doubt on it. 


Manley, contra. From the nature of the premises it 
must be inferred that the parties designed to let th*»m for 
at least one year certain, and not for so short a period as 
three months only. The contract differs from the usual 
letting from year to year in this circumstance alone, that 
each party agrees to recede three months from the com¬ 
mon term of the notice to quit. The continuance of the 
possession for two years and more may be considered as 
explanatory of the meaning of the parties. All the cases 
agree, that th/e notice, whether for tbfte or six months, 
is referable to the aspiration of the year. But there is 
only one case which at all resembles this. Shirley v. 

Rcumtan, 
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Newman, 1 Esp. 2 66., there the rent being made payable 
quarterly, with a stipulation for three months’ notice to 
quit, the tenant at Christmas gave notice of his intention 
to quit at the Lady-day following, and Lord Kenyon C. J. 
presumed an acquiescence, and a dispensation of the 
longer notice. So, 1 Esp . 94. Doe d. Perry v. Hazel. 
Ejectment for a house taken for one month, under a sti¬ 
pulation for a month’s notice to quit; it was held that 
the notice is in all cases referable to the time of' letting. 
The time of notice, therefore, in all cases of letting for 
a year, ends with the year, eftcept in the case of lodgings; 
if it where otherwise the quartet’s notice might be com¬ 
puted from any one day ill the year, which would pro¬ 
duce inextricable confusion, inconvenience, and un¬ 
certain ty. . 


1809. 

Doe detn. 
Pitcher 


v. 

Donovan. 


M ansfield C. J. At the time of the trial it was a 
question whqj was meant by the quarter’s notice. I 
thought it meant a quarter of a year, ending at any time: 
but that interpretation certainly admits of the question 
raised by* the Defendant’s argument, whether it shall be 
a quarter of a year's notice, ending, not af one of the four 
most usual days of payment in the year, but in the middle 
of what is usually called a quarter: the evidence given 
was of a quarter’s notice, leaving it entirely to the law 
to ascertain the meaning of the expression ; and as t^ere 
is no satisfactory, explanation that this contract for a 
quarter’s warning had any other meaning than thdt which 
the general law gives it, we think it better to hold, (and 
certainly it is the most rational interpretation,) that the 
notice to quit was intended to expire at the end of the 
year, and consequently a nonsuit must be entered. 

Chambre J. observed, in the course of the argument, 
that the meaning of the quarter’s notice depended upou 
the whole contract: if it was a tenancy from year to 

Vol. I. P p year 
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year, with a quarter’s warning, it would be a quarter 
ending with the year: but if it were a demise for one 
year only, and then to continue tenant afterwards, and 
quit at a quatcr’s notice, it would be a quarter ending 
at any time. He also observed, that Quell, who had 
given his landlord this notice of quitting, had no rever¬ 
sion in him. 

Rule absolute. 


May f». 


Hutchinson v. Bell. 


If A. make rjiIJlS was an action'in which the Plaintiff claimed a 
S'-TTo tiie compensation from the Defendant, for having know- 

circumstances ; ng ,] y «/, veil a false character of a person named Solomon 
pcct to open- Young , upon the credit of which the Plaintiff was in- 
withliim asa” duccd to trust him with goods which he had not paid for. 
meTaniiT' Upon the trial of this cause at Guildhall, at the Sittings 
fraudulently after last Hilary/ term, before M an s field C. J. it appeared 
them v in ronse- that Young had applied to the Plaintiff, in April, to sell 
wMchA^ell* l J im goods, and having looked out certain articles to the 
c. goods fiom am0 unt of 60/. had referred him to the Defendant for 

time to time, 

and is after- his character. Upon enquiry made, the Defendant in- 

by him? an°ar- formed the Plaintiff, that he believed Young had done 

deceit^al^ the we ^> and had purchased the lease of his house. The 

though the Plaintiff observed to him, that in opening an account 

tlSrstpnrceis with another, the difficulty was not so great in getting 
of goods, on 
the purchase 

of which the reference is made. 

But the Defendant is liable only within a reasonable time, and to a reasonable 

amount. „ ... 

If one who has sold goods on the representation of another concerning the buyer’s 
circumstances, afterwards tells the bnycr he will sell him no greater amount with¬ 
out further references, and after that entrusts him to a greater amount, the author 
of the misrepresentation is not liable beyond the sum due at the date of the Plaintiff's 
declaration. 
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paid for the first goods, as in closing the account. It 1809. 
•was true that Young had purchased the lease of his house, 
but the Defendant knew that in order to pay for it he r. 

had borrowed the money* out of which the Defendant had 
himself lent him 140/. and he also knew that Young had 
immediately afterwards mortgaged his lease. It also ap¬ 
peared that the Defendant had frequently been bail for 
Young, and had declared that he was desirous to keep him 
afloat^ The five first parcels of goods which Young 
bought, amounting to 100/. were regularly paid for. On 
the SOth of Mai/, the Plaintiff having then entrusted him 
to the amount of 84/., Young called and looked out 
certain other goods; but before they were delivered, the 
Plaintiff wrote him a letter, in which he informed him, 
that on looking at his account he fputid it extended as far 
as he could afford to go without a reference more satis¬ 
factory ; and he therefore requested payment, at two and 
a half per cent A discount, for the goods which 1 oung had 
that day applied to purchase. 1 'oung called on the third 
of June , and made a payment to the Plaintiff", and pur¬ 
chased a parcel of goods, lie also paid the Plaintiff on 
account generally, in the months of June, July, and 
August, several sums of money. In the month of No- 
re mb cr, Young was declared a bankrupt: at the time of 
his failure he was indebted to the Plaintiff in 193/. 2s. 3d. 
out of which sum 21/. 15s. 6d. was for goods sold on die 
3d of June. The defence set up was, that Bell was an¬ 
swerable only to the amount of the first parcel of goods 
delivered, and no further, and that all the subsequent 
credit had not been given upon the faith of the Defend¬ 
ant’s representations, but on other circumstances, which 
must be inferred from the Plaintiff’s conduct; since the 
letter of the 30ih of Maif, as the Defendant contended, 
was a refusal to trust him any longer, upon the Defend¬ 
ant’s repesentation, with the money he then owed: or 
at least it must be presumed, since the Plaintiff had after¬ 
wards 
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1809. . wards trusted Young further, that Young had found other 

Hctchinson means to satisfy him of his credit. Mansfield C. J. left 
the interpretation of the letter to the jury, and they found 
a verdict for the Plaintiff for 84/. qnly, being the sum due 
at the time of writing this letter. 

r 

Best Serjt. on a former day, had obtained a rule nisi 
to set aside this verdict and enter a nonsuit, upon the 
ground, that either the Defendant’s liability exuded 
only to the first parcel of goods delivered, or at most, it 
ceased on the Sd of June , when a new credit, he said, was 
opened. 

Shepherd Serjt., now shewed cause. The verdict is 
right in law, and warranted by the evidence. A case may 
exist, in which a person may mean to represent that 
credit may safely be given for a particular parcel of 
goods; in another case he may mean that general credit 
is to be given. Which of these was the case here is 
plain from the conversation between the Plaintiff and 
Defendant; for the Plaintiff told him it was not so much 
the payment for the first parcel of goods, about which 
he was jjplicitous, as it was the closing of the account. 
If under these circumstances the liability were to be con¬ 
fined to a single transaction, it would facilitate enormous 
frauds, and give a Defendant the complete success of his 
misrepresentation; for it would only be requisite that he 
should furnish money for the first payment, and the per¬ 
son trusted would be enabled to obtain goods to any fur¬ 
ther amount. But the evidence here proves the subject 
of enquiry to have been, whether the Plaintiff might 
open an account with Young , and go on dealing with 
him from time to time. Thud would the matter have 
stood but for the Plaintiff’s letter; And upon that the 
question arises, whether it meant that he would not any 
longer trust Young at all upon the Defendant’s represent¬ 
ation, 
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ation, or that he would not trust him beyond a limited 
amount upon that credit, and was therefore desirous to 
receive payment for die goods last furnished; and it is 
clear that the latter lis the true meaning: for otherwise 
he would have required immediate payment for the sum 
then due. If the Plaintiff, being informed that he might 
trust this person to the amount of 100/., should entrust 
hin^to the amount of 1000/., it could not be on the cre¬ 
dit of the Defendant’s representation, but on some other 
ground ; but here it appears, that after lie had requited 
instant payment for the g(A>ds bargained for on the 30lh of 
J\fay, there was a current account kept open as to the 
goods previously sold, and in the following months several 
payments are made on account, to keep down the credit 
within due limits. It is not necessary to contend that 
this credit could last for ever: a credit may continue so 
many years that it would be absurd to refer it to the 
original representation; but here the representation is 
made in April , and all the dealings cease in November . 
There was pregnant evidence that the Defendant re¬ 
ceived the benefit of this misrepresentation. The De¬ 
fendant contended at the trial, that hll the credit be* 
yond the 84/. w'as given upon some other ^presenta¬ 
tion; and if the jury believed that, they have acted pror 
perly in confiuing the Plaintiff*s damages to the previous 
credit. 


1809. 


Hutch insoji 


v. 

Bej.l. 


Best and nughan Serjts. contra. To enable the Plain¬ 
tiff to succeed in this action, it is not sufficient for him 
to shew that the representation has been fraudulent, nor 
is it sufficient to shew that he has sustained damage, but 
he must shew that the damage has been sustained in con¬ 
sequence of the # fraud, and not in consequence of his 
own gross negjijjence. JPerCrokeJ. Bailey Merrell. 
2 Bulst. 95., where a carrier received a cade of woad, 
with an assurance that it weighed 8 cwt., and it in fact 

,P p 3 weighed 
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1809. 


Ht'TCHIXSOW 


Bell. 


weighed 20 cwt. and two of his horses were thereby 
killed; and it was held he should not recover for the 
deceit, because it was his duty to weigh it himself. The 
proper limitation of this action now is, that if a trader 
immediately gives credit on the representation, and it is 
false with the knowledge of the party who made it, he 
may recover; but if he takes time to enquire, then, and 
in all cases, so soon as he has other means and opportu¬ 
nities to satisfy himself of his chapman’s character, the 
author of that representation is discharged. Pasleiy v. 
Freeman 3 Term Rep. 64. Loid Kenyon C. J. there ap¬ 
proves the doctrine of C roke J. It cannot be contended 
that this warranty is to be perpetual, and if not, no other, 
limit can be laid down than to confine it to the single 
transaction upon which the reference is made. The 
circumstances of a merchant daily fluctuate ; and it 
would be of the most dangerous example if the repre¬ 
sentation, intended to be confined to one transaction, 
could be extended into a perpetual guaranty of his sol¬ 
vency. The action has never yet been pressed to the 
extent which is now contended for. In Paslcyv. Freeman, 
Tapp. v.Fee, 3 Bos. 4f Full. 370, Eyre v. Dunsford, 
1 East , *4., and all the modern cases on this subject, 
the liability has not been extended beyond the first par¬ 
cel of goods; and the principle has been established, that 
where the Plaintiff has other opportunities to satisfy 
himself, he must not neglect them, and that the action is 
only maintainable where the evidence absolutely excludes 
the negligence of the party; but where it is possible 
that negligence should be the cause of the loss, the De¬ 
fendant is. absolved from his liability. These goods 
were evidently furnished, not oa the credit of the repre¬ 
sentation, but on the credit of the .account current; 
nor is there a trader in London who ftijl not, without 
any enquiry, entrust goods to the amount of 5001. to one 
who has purchased goods fo the amount of 100/. and 

« paid 
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paid for them. If the payments were made on the ge¬ 
neral account, these very goods were in part paid for. 
It would be unreasonable that the Plaintiff, continuing 
to deal with Young , should permit him always to remaiu 
indebted in 84/., intending to resort to the Defendant 
for that amount. This was not, however, the meaning 
of his letter, the intent of which was, that either their 
dealings must cease, or he must have a further reference; 
and since he proceeded to deal with Young , it is plain he 
must have had a further foundation for giving this ex¬ 
tended credit. In the case* of Tapp v. Lee, the Court 
granted a new trial on payment of costs : because, though 
the Defendant had clearly been guilty of a fraud, there 
was reason to suspect that the Plaintiff himself had been 
too eager to obtain this sort of security, and had practised 
a trick on the Defendant. 


1809. 


Hutchinson 


r. 

Bell. 


Upon the >niotion for the rule nisi , lleath J. remarked, 
that if the action could be at all maintained, it would be 
very inconvenient to limit it to the goods first supplied: 
for he had seen many cases of conspiracy to defraud trades¬ 
men, in which the goods first delivered vyere always punc¬ 
tually paid for. 

Mansfield C. J. observed, that this was a new ac¬ 
tion, and went further than any case hitherto decided ^ and 
that the effect of the evidence was to shew a treaty for en¬ 
tering into an account with this man as a general customer, 
and not an inquiry directed merely to the payment for one 
parcel of goods. 

Cur. adv. vult. 

Manstield C. J. now delivered the opinion of the 
Court. 

One point, oh which 1 had doubts at. the trial, has 
since been fully considered; namely, whether the credit 
given 6n a representation <}f character is to be confined 

P p 4 to 
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1809. 

Hutchinson 

v. 

Bell* 


to the first parcel of goods. I have always doubted of 
the utility of entertaining such actions as have been sup¬ 
ported in the late cases of this sort, because they have 
the effect of enabling a mah to do that indirectly, which 
the statute of frauds expressly forbids to be done in direct 
terms, to guarantee the debt of another. Nothing could 
be more dishonest than the Defendants conduct respect¬ 
ing Young: he knew him to be insolvent, yet he repre¬ 
sented him as thriving and flourishing; he stated as a 
proof of it, that he had bought the lease of his house, 
although he knew that he had borrowed the money to 
buy it, of which he had himself lent him 140/. There 
is much ^pight in the evidence of the witness who stated, 
that the Plaintiff expressed his apprehension of the great 
difficulty of closing an account once opened ; and con¬ 
sidering that, I think it is reasonable to make the De¬ 
fendant answerable for the credit given to Young on the 
faith of that representation, provided it bfc not carried 
to an unreasonable extent, and be confined to a reason¬ 
able time. The letter is important, and I think the jury 
have put the right sense on it. I left it to the jury to 
say whether it meant more than this, not thq£ the Plain¬ 
tiff would no longer trust Young with the sum then due, 
but that he would not give him credit for a greater sum 
than .was then due; and the jury put the latter sense on 
it. tTwo sums of money are afterwards paid, one in 
July, the other in September . Neither is paid specifically 
on account of this debt of 84/., but on the general ac¬ 
count. And where a person pays money, not specifying 
on what account it is paid, it is in the power of the person 
who receives it to apply it to whatever account he pleases : 
therefore the Plaintiff is entitled to apply these payments 
to the goods last delivered: consequently the verdict 
found at the trial is right, and the rule for entering a non. 
suit must be 


Discharged. 
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1809. 


'J'HE Court desired that for the future it might be 
understood as a general rule of practice. That no 
motion to put off a trial would be entertained at nisi 
prius, when the motion could be made in bank, in term 
time. 


May 9. 

Motions to 
put off trials 
must be made 
in bank, when 
they can, not 
at nisi prius. 


Parkin v. Scott. 


May if. 


J f^ ENS Serjt. had on a former day obtained a rule nisi 
that all proceedings in this chuse might be staid until 
the fifth day of the term next after the trial of the cause 
of Parkin v. Grieves, then pending in the Court of King's 
Bench. Tin? Plaintiff had commenced an action in that 
court against the present Defendant on a policy of insu¬ 
rance, and another on the same policy against Grieves- 
The proceedings in the former were stayed by a conso¬ 
lidation rulQ until the latter should be tried ; and after 
issue joined in the latter, and while it was in course to be 
set down ,to be tried at the Sittings after the present 
term, the Plaintiff discontinued his action in the King’s 
Dench against Scott , and commenced the present action 
in this court. 


If a Plaintiff 
discontinue an 
action stayed 
in another 
court by a con¬ 
solidation rule, 
and commence 
an action 
against Uic 
same Defend¬ 
ant for the 
same cause in 
this Court, the 
Court Mill 
stay proceed¬ 
ings Until after 
the trial of the 
cause mention¬ 
ed in the con¬ 
solidation rule. 


Shepherd Serjt. shewed cause. If this conduct be any 
contempt of the order of the Court of King's Bench , it is 
for that Court to notice it. But it would be competent 
to contend, even in that court, that it is perfectly open 
to the Plaintiff to discontinue there, and to choose what 
other jurisdiction he will. He has in fact taken this mea¬ 
sure, because bis witnesses are going abroad, and he saw 
an earlier prospect of trying the cause in this court. 

Lent 
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Lens Serjt. contrd. The Court will take care, not only 
that the Plaintiff does not violate the letter of the con¬ 
solidation rule, but that he shall not by any contrivance 
attain the same end. 

The Court admitted, that in general it was competent 
for a Plaintiff to sue in one court, although actions were 
pending on the same subject in another; but that in the 
present case there could be no other object in view than 
vexation, since the Plaintiff could have no reasonable 
hope to obtain an earlier trial in this court than in the 
King’s Bench. And therefore, though it was true that 
nothing was expressly said in the consolidation rule about 
suing in the Court of Common jPleas, the rule would be 
nugatory if it were not to prevent the Plaintiff from suing 
in any other court. That must have been intended, and 
therefore the present rule must be made 

1 Absolute. 



May 12. 


Caswell v. Coare. 


Upon the 
breach of the 
warranty of a 
hotsc, if the 
horse iS return¬ 
ed, the mea¬ 
sure of da¬ 
mages is the 

E rice paid for 
im. 

If the horse 
is not returned, 
the measure of 
damages is the 
difference be¬ 
tween his real 
value and the 


PjpIlJS was an action upon the warranty of a horse, 
9 sold by the Defendant to the Plaintiff for the sum of 
20/. Upon the trial of this cause at the Sittiugs after 
last Hilary term, at Guildhall , before Mansfield C. J., the 
warranty and unsoundness were proved; no tender had 
been made of returning the horse to any person who 
could be identified with the Defendant as his agent. 
Whereupon Cockell Serjt. contended, that the Plaintiff 
could recover nothing for the keep of the horse ; and 


price given. 

If the horse is not tendered to the Defendant, the Plaintiff can recover no damage* 
for the expence of bh keep. 

# that 
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that if the Plaintiff took the 20/. the horse must be re¬ 
turned. Best Serjt., on the other hand, contended, that the 
Defendant was not entitled to a return of the horse, un¬ 
less he paid for his keep in the interim. Mansfield C. J. 
directed the jury, that if the horse was returned to the 
Defendant, the price of the horse ought to be given: if 
the horse was kept, the verdict ought to be for the dif¬ 
ference between the value and the price. The jury, 
contrary to this direction, found their verdict for the 
Plaintiff with 00/. 10s. damajges, being 20/. for the horse, 
and 10 guineas for its keep. Cockell in this term ob¬ 
tained a rule nisi to set aside the verdict and have a new 
trial; upon this application, it appeared that the horse 
had stood, both before the commencement of the action, 
and since the trial, at a livery stable, the keeper of which 
would not deliver up the horse, unless paid for his keep ; 
but that immediately after the trial the Plaintiff had given 
the Defendants attorney notice that the horse was there, 
and that he might go and take it there, but not accom¬ 
panying the notice with any offer to pay for its keep. 

Best nowfsheWed cause. The Plaintiff does not pro¬ 
ceed upon a dissolution of the contract, but he contends 
that the ex pence of the keep of the horse is one of the 
consequences of the breach of the contract, lie also 
relied on the notice given immediately after the trial. 

He again offered that the Defendant might take the 
horse. 

Cockell contra. That will not do: the horse must be 
delivered to the Defendant, 

* 

• 

Mansfielt> C. J. The contract being broken, the 
Defendant must give back the money, and* the Plaintiff 
must return the horse ; but unless the Plaintiff has pre¬ 
viously tendered him, he cannot recover for the keep; 

because 
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Caswell 

v. 

Co ARE. 


because it was not the Defendant’s fault that the Plain!iff 
kept him. When the warranty was broken, the Plaintiff 
might instantly have sold the horse for what he could get, 
and might have recovered the residue of the price in da¬ 
mages. All that can now be done, is to reduce the 
damages to 20/., and to let the horse be re-delivered. 

Lawrence J. If the Plaintiff buys the horse, it is 
his own, and he must keep his own horse as long as he 
has it. 

Rule absolute to reduce the verdict to 20/., 
the Plaintiff undertaking to deliver back 
the horse free of any cxpeuces for its 
keep. 


J lay 13. 


Bowcher v. Noidstrom. 


If one of a was an action of trespass, brought by the Plain- 

ship's crew tiff, who was owner of a vessel called the Providence , 

act of injury to against the Defendant, who was master of a Swedish ship 

SSthllnt any’ * n l * ie r * ver > lo recover a compensation for the da- 

dircction from mage which the Plaintiff had sustained by the cutting 

the P mwter” awnj of part of his mainsail by a person on board the 
xj^bemahi-" Defendant’s ship. The Defendant pleaded the general' 
tamed against issue. Upon the trial of this cause at Guildhall, at the 

tiic master, al- 

though he was Sittings after last Hilary term, before Mansfield C. J. it 
5m!& al The thC appeared that while the Plaintiff was endeavouring to 

ship^not dis- 8teer vesse l between the Defendant’s ship, which lay 

charged of bis at anchor^ and another, he fell athwart the hawse of the 

responsibility _ * . 

for the acts of Defendant s ship, the gib boom of which went through the 

although Plaintiff’s- muinsail. After h’lB vessel liad been entangled 
done under 

the direction of a pilot, who, by the regulations of a statute, supersedes the master for 
the time in the government of his ship. , 
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in this way for half an hour, a pilot who was on board, 
and had the care of the Defendant’s ship, gave directions 
to one of the crew to cut away; and the man to whom 
he gave the direction, immediately cut live or six clews 
of the Plaintiffs mainsail, and part of his boom. The 
Defendant’s ship was in no danger, and it was probable 
that the Plaintiff could, without this operation, have ex¬ 
tricated his vessel in the space of another hour. The De¬ 
fendant was at that time on board, but he was asleep in 
his bed, and gave no orders throughout the whole trans¬ 
action. With respect to tfco captain’s liability, Mansfield 
C. J. was of opinion, that'although there was a pilot on 
board, the pilot docs not represent the ship, and that the 
master was still answerable for every trespass. The jury 
found a verdict for the Plaintiff. 


1809. 
Bow CH Kit 

V. 

Noiuitrom. 


Vaughan Serjt. had, on a former day in this term, ob¬ 
tained a rule nisi to set aside the verdict, and have a new 
trial, upon two objections. 1. That the action ought to 
have been brought against the pilot, not against the cap¬ 
tain ; because the stat. 3 G. l. c. 13., which compels the 
captain to take on board a pilot in order to come up the 
Thames , and supersedes his authority while the pilot re¬ 
mains on board, thereby also takes off the captain’s re¬ 
sponsibility for acts done during that time. 2. That the 
action ought to have been case, and not trespass. Jiugget 
v. Montgomery , 2 Nezo Rep. 446. [Lawrence J. men¬ 
tioned, with relation to the first point, the case of an 
action brought against the captain of the Russel man of 
war, for running down the London East Indiaman. The 
cqptain was sleeping in his cabin: the lieutenant of the 
watch had the command of the ship ; and it ,was urged 
that the captain was not* liable for this misfortune, inas¬ 
much as the lieutenant was not his servant^ being put in 
by the Admiralty : but the objection did not prevail, and 
he was held liable.] 


Shepherd 
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Noidstrom. 


May l. j. 


In assumpsit 
for use and oc¬ 
cupation, it is 
Tiot necessary 
to state in wliat 
parish the pre¬ 
mises are situ¬ 
ated. 

And if the 
parish is de¬ 
scribed by a 
wrong name, 
it is immaterial. 

At least i£jt 
be described 
by a name ge¬ 
nerally known, 
and which 
could not 
therefore mis¬ 
lead the De¬ 
fendant. 


Shepherd Serjt. now shewed cause. An action upon 
the case could not have been maintained here, for this 
was not an act of negligence, but a wilful cutting : tres¬ 
pass, therefore, is the right action ; and if the Defendant 
relied upon any supposed necessity for cutting away the 
sail, he ought to have pleaded it in justification. In the 
case of a sheriff, trespass lies against him for the act of 
his bailiff. 

Vaughan, contra. 

The Court held that as it did not appear that the cap¬ 
tain had done any act in this case, the rule to enter a non¬ 
suit must be made 

• Absolute. 


KlRTLAND V. PoUNSETT. 

JJpHE Plaintiff' declared upon the use and occupation 
of x a house m the parish of Lambeth . Upon the 
trial of this cause, at the Sittings for Middlesex, after the 
last Hilary term, it was proved that the name of the pa¬ 
rish was St. Mary, Lambeth, and this variance being con¬ 
sidered as fatal) the Plaintiff was nonsuited. 

Shepherd Serjt. having in this term obtained a rule nisi 
to set aside the nonsuit, and have a new trial. 

Best and Onslow, Serjts., shewed cause. They were 
prepared with many affidavits to prove that the right 
name of the parish was St. Mary, Lambeth. It is true 
that in 1 Bosi 225. Burbidges. Jamci, which was an 
action for a nusance done to a house alleged to be in 
Sheerness: the bouse appeared to be in the district of 

She erness, 
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Sheerness, but not in the parish of Sheemess ; and it was 
held sufficient to satisfy the description: but it has al¬ 
ways been the opinion of the profession that in the action 
for use and occupation, as^ much certainty is necessary in 
the description of the premises, as in trespass. The de¬ 
claration states the premises to be in the parish of Lam¬ 
beth : now the name of a parish is always taken from 
the parish church, and the parish church is named St. 
Mary, Lambeth. In Frith v. Gray , 4 T. 11.56 1 n. the 
description of the county in which llarnet common was 
situated, was mere surplusage; but in the action for use 
and occupation it is always necessary to state the parisli : 
it has been the uniform practice, and undoubtedly there 
is some good reason for it. 

Shepherd SjQfjt., contra. In several local acts of parlia¬ 
ment this parish is called the parish of Lambeth ; and 
where a parish is known as well by one name as another, 
it is sufficient to call it by either. 

Mansfield C. J. The question is, whether in this 
case we shall relax that which is a well known, but in- 
convenient, rule, that in the action for use and occupa¬ 
tion the Plaintiff* shall designate the parish in which the 
house is situated, by its right name ? This case steers 
clear of that class of cases where there is a wTong name 
given, which might mislead the Defendant. The name 
of Lambeth is much better known than that of St. Mary , 
Jjambeth ; and the question is, whether it be not suffi¬ 
cient to call it by that name, by which all mankind 
call it. 

• 

Lawrence J. As to the necessity of alleging the 
parish in which tin; premises are situated, in 6 East t 347. 
King v. Fraser , it is decided, that in the action for use 
and occupation it is not necessary to name the parish. 

In 
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1809- 

Kirti.aSd 


r. 

Founsett. 


Ill an action upon the case, brought by Dr. Leigh, presi¬ 
dent of the college of physicians, against the Defendant 
for practising as a physician within seven miles of Xo/i- 
don 9 without licence, to wit, in the parish of St. George 
in the East: it appeared the name of the parish was St. 
George *s : and the variance was held immaterial. 

Rule absolute. 


May 15 


Topham v. Braddick. 


It goods are 
consigned to a 
factor for sale 


PJMIE declaration in this case stated, that in the lifetime 
of William Cox, since deceased, who in his lifetime 


the^a w*w i fi °*'’ was a P artner with tlle Defendant, to in August 
raise a contract 1795, in consideration that the Plaintiffs, at the request 

si'ch as are of Cox and the Defendant, had consigned and delivered 


sold, to pay 
over 1 he pro¬ 
ceeds, and to 
deliver the re¬ 
sidue unsold, 


to them certain goods to be by them sold and disposed 
of, for and on the Plaintiff’s account, for certain com¬ 
mission ; Cox and the Defendant undertook to render to 


on demand. 

And an ac¬ 
tion docs not 
lie against him 
fur not ac¬ 
counting, till 
after demand 
made of an ac¬ 
count. 

Therefore 
the statute of 
limitations 
runs only f rom 
the time of a 
demand made. 

After a rea¬ 
sonable time 
elapsed, a jury 
might presume 
that the con- 


the Plaintiffs ajust account of the sale of suchof the 
goods as should be sold and disposed of, and to pay over 
the proceeds thereof, and also to return to them such of 
the goods as should remain unsold and undisposed of, 
wljen they, Cox , and the Defendant, should be thereto 
afterwards requested: the declaration then averred a re¬ 
quest made to the Defendant siuce the death of Cox, to 
wit, in April 1808, and a refusal. The Defendant 
pleaded, 1. The general issue. 2. That the action did not 
accrue within six years. Upon the trial of the cause at 
Guildhall , at the Sittings after last Hilary term, before 


signor hud 

made a demand, and that (he factor had accounted. 

And 14 years would be a suflfbicnt time for sach a presumption. 
If it were not rebutted by circumstances. 


Man'field 
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Mansfield C. J., the Plaintiff proved the consignment to 
have been made at the time stated in the declaration, 
with ail invoice, in which Cox and the Defendant were 
made debtors for 91 /., the amount of the goods, but 
there was no proof of any special contract as to the 
terms of the commission. It was also proved that Wood, 
another creditor, who had made similar consignments in 
1795, had in 1801 applied to Braddick for payment of 
his debt, and had then received for answer that he could 
get no account from Cox, but that when he did he would 
dissolve the partnership and pay the creditors. The 
partnership was dissolved in* 1802, and Cox died in 1804. 
In April 1808, the Plaintiffs applied by letter to the De¬ 
fendant for an account of the sales, and payment of the 
proceeds, and for re-delivery of such part of the goods, 
if any, as mi|ht be yet undisposed of. To this letter 
the Defendant returned no answer, 'and there was no 
proof that he had in any manner admitted his liability 
within the las/ six years. Vaughan Serjt. for the De¬ 
fendant, contended, that it ought to be presumed from 
the lapse of 15 years since the delivery of the goods, that 
the Plaintiff had made a demand at some time before, 
and that the Defendant had accounted. The jury, under 
the direction of Mansfield C. J., who thought that the 
cause of action was not complete till a demand made, 
found a verdict for the Plaintiff. 

Vqpghan, in this term, obtained a rule nisi to set aside 
the verdict and enter a nonsuit, on the same objections 
which he had made at the trial. 

Shepheid and BestfScrjts., now shewed cause. The 
words of the statute of limitations are, “ within six years 
u next after the ctjuse of action.” That must mean a 
clear and complete cause of action. This cause of action 
was not complete till long within six years before the 
Vol, I. Q ^ com- 
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commencement'of the suit. It 'might be extremely dif¬ 
ficult to say at what time the Plaintiff was entitled pe¬ 
remptorily to demand an account: the law would ray 
it must be within a reasonable time ; but when that pe¬ 
riod arrives, the Plaintiff must mark it by an act of his 
own, by a request to account. If a debt is immediate 
upon some particular event, as the delivery of goods sold, 
or the arrival of a pay-day fixed by the contract, no de¬ 
mand is necessary, and in that case the statute would 
operate from the time fixed; but this is not a contract 
that the Defendant will, within a given time, account; 
when can it be said that this Plaintiff had a complete 
right of action ? Certainly not upon the instant delivery 
of the goods. And if not then, what other period is 
to be assigned from which the six years can be computed ? 
It was necessary that the Plaintiff should ask for an ac¬ 
count, before he could sue for the neglect to deliver it, 
lie could not maintain this action with averring in 
liis declaration the demand of au account, and that 
which is material to be averred, is also material to be 
proved; and if he had sued without such previous re¬ 
quest, the want of it would have been a good defence. 
The cause of action, therefore, is complete only from 
the time of the demand. In 1 . Bl. Rep. Fenton v. Em- 
blers , Lord Mansfield C. J. held that the statute of iimi - 
tations runs only from the time of a contingency happen¬ 
ing, not from the time of the promise; consequently, un¬ 
less it can be shewn that the Plaintiff had applied for the 
account more tliau six years before the commencement of 
tliis suit, the statute of limitations does not protect the 
Defendant. The request made in 1801 was not made on 
accouut of these goods. 


Vaughan Serjt. contrct. There was no precise evi¬ 
dence of tlte contract stated m the declaration : the only 
evidence was, that other persona had dealt with Cox and 

* Bradtfick 
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Braddick on those terms. But supposing the contract 
proved, more than six years have elapsed since the cause 
of action was complete: for the Defendant promised 
generally that he would pay* all the partnership debts 
upon the dissolution of the partnership. That event 
took place in 1802, and the cause of action became 
complete upon that contingency happening, since which 
more than six years have elapsed. According to the 
Plaintiffs argument, thirty or fifty years would not do 
away the cause of action. But th^ law requires that at 
all events the goods must be either sold or returned 
within a reasonable time, ttnd as so many years have 
elapsed, it ought to have been left tp the jury to presume 
whether a demand had not been made before. In 1 Salk. 
421. Green v. Revett , Lord Holt said that the statute of 
limitations, upon which the security of all men depeuds, 
was to be favoured. Presumptions ought, therefore to 
be raised in favour of it; and as it is a remedial statute,' 
it ought to be* liberally construed. If a promissory note 
is made payable on demand, a previous demand is not 
necessary: the commencement of the action is a suffi¬ 
cient demand. 12 Mod. 444. Collins v. Henning the 
Court held that if the promise were for a collateral thing, 
which would create no debt till demand, it might be ne¬ 
cessary for the Defendant to jflead that he had not pro¬ 
mised within six years after demand made; but there it 
was an indebitatus assumpsit , which shewed a debt at ffie 
time of the promise, and, therefore, a plea of non assump¬ 
sit infra sex annos was good. The case cited from Bluck - 
stone is not applicable. 


1809 . 
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Mansfield C. J. It would be'tpo much to^say that 
we could find a period, which must be between 1801 
and the present time, when the Plaintiff could have 
brought an action : the Defendant's own case proves that 

Q q 2 the. 
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the Plaintiff was to do a collateral thing, and that no 
action lay till demand. How and when was the de¬ 
mand to be made ? The only person who could know 
the state of the consignment, had neglected, according to 
the Defendant’s own statement, to render any account, 
up to the year 1801. In that year, Wood, who stood in 
the same predicament, though not in the same contract, 
with the Plaintiff, made a demand, not with any view to 
found this action ; and the Defendant then said he could 


get no account from Cox. If Cox had then rendered no 
account of the goods of Wood and others, there was little 
ground for the jury to presume that he had rendered 
any account of the Plaintiffs goods. Wood waited three 
or four years before he sued (a), with the hope that the 


Defendant might receive an account from Cox . Why 
then are we to fix on any particular period after 1801, 


and before this action brought, at which we may pre¬ 
sume that the Defendant did account? Or why arc 
we to presume that an earlier demand was made by the 
Plaintiff, when it appears that none was made by the 
other creditors ? And the case in 12 Mod. shews there 


must be a demand made. There is no ground, there¬ 
fore, to direct a jury to presume that any account had 
been rendered, nor would they have presumed it if they 
had been so directed ;*for strong evidence was given 
against it, by the Defendant’s assigning the reasons why 
he had not accounted. 


Heath J. was of the same opinion. In ordinary 
cases it might be presumed, from length of time, that the 
consignee had accounted. But a demand must be either 
proved or presume^in order to give the Plaintiff a cause 
of actiob; and what reason had either my lord or the 

(a) Ante, 104. Wood v. BraddUh » 

jury 
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jury to presume a demand in this case i The only pro¬ 
bable presumption was, that the paities had accounted, 
and the circumstances disproved that. 


1809. 
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Lawrence J. The action would not lie at the end 
of a week from the delivery of the goods : this is not like 
the case of money lent, which is recoverable the next 
week. The goods were not delivered to be accounted for 
on the next day ; they were to go to a distant country to 
be disposed of, and considerable time must be allowed for 
their arrival there, for their sale, and for the return of the 
account. I remember an action ofjtrover between Lord 
JB ule and Mr. Worthy Montague, for furniture left for 
many years in a mansion-house. The statute of limita¬ 
tions was set up ; but the demand and refusal proved were 
of recent date, and the Plaintiff recovered. There, no de¬ 
mand and refusal were presumed to have been made at any 
time before, fo? the possession was in its commencement 
a legal possession. 


Chambre J. concurred. It i9 perfectly clear from 
the case cited by Vaughan, that the statute could not run 
from the beginning of the contract. The space of fourteen 
years might ftave given ground for an inference that all had 
been fully accounted for and paid : for by an account, I 
think, is meant, not a piece of paper, but payment, ifiit 
there is evidence that the Defendant had complained that 
Cox had not remitted the proceeds, or rendered any ac¬ 
count, which repelled the presumption. The Plaintiff, 
therefore, is entitled to his verdict, and the rule must be 

Discharged^ 
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Goodright, on tlie several Demises of Liver- 
sage J?owler, Esq. and Robert Burton, 
Esq., v . George Forester, Esq. anti 
James Clayton. * 


rpHIS was a writ of erior, brought to reverse a judg- 
**■ ment of the Court of King’s Bench, given in this eject- 
canT»c d«nS[ nient u P on a special verdict. The substance of such parts of 
the verdict as related to the points discussed in the argu¬ 
ments reported below was, that Richard Brown, being 
seised in fee of the manor of Lawleij , with the appurte¬ 
nances, in the parish of Wellington , and also of a certain 
tend, if living, tenement called Hunt's and Jones's tenement, situate in 
the same parish, being the tenement mentioned in the last 
count of the declaration, and which tenement was then 
parcel of the manor of Lazolcj/, in the year 1677 made his 
will, and thereby charged all his real estate in Law ley with 
the payment of certain legacies, and directed, that inn 
^reclamations. niediately from and after payment thereof “ the entire 
tine, /?., with- “ lordship or manor of Lawlcy, aforesaid/ (excepting the 
“ estate thereinafter devised to Anne Brozvnc , Philip 

for life, with re- « p irowne and Eleanor Browne, in and to the tenement 
maindrr to D. 7 

in tair, and dies “ of them, or one of them, thereafter limited and ap¬ 
pointed, should descend and come to Robert Browne, 
his eldest son, as his lawful right and inheritance, to 
“ have and to hold the said manor of Lawley , and all 
** other the ^fciid premises (except as thereinafter ex- 
barred,'and ) B “ cepted), to the said Robert Browne and the heirs of his 

cannot enter « body Jrtwfully to be begotten for ever,” with remain- 
witiun five J J n 

year* after the, ders over: “ except and always reserved out ot that 
death of C. 

Whether a « 

right of entry be devisable. Dub. per Manxfisld C. J. 


If an estate, 

1 which is turn¬ 
ed to a right of 


the devisee 
must enter 
within the 
same time, 
within which 
the devisor 
must have en- 


A., tenant 
for life, w ith 
remainder to 
his own execu¬ 
tors for 40 
years, with re¬ 
mainder to •{. 
in fee, levies 
it tine with 


living A. A. 
dies; C. does 
not enter then, 
or within five 
years after the 
expiration of 
the 10 years. 


u 


tt 


tt 


grant, 
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4t grant, all that one tenement, with all and every the 180Q. 

u lands and appurtenances thereto formerly belonging, G<H>mmniT 

“ formerly known by the name of Hunt's and Jones s **• 

„ 11 . • . i , i . Forbstpr 

‘ tenement: all which last excepted messuage, lands and Auuihcr. 

u and premises, and every thereof, the testator did tliere- 
** by give and bequeath unto Anne his wife, Philip his 
“ son, and Eleanor his daughter, for the term of the 
“ natural lives ot them the said Philip and Eleanor , and 
u the liver of them ; and after the decease of the 

“ survivor of them the said Philip and Eleanor , then the 
te reversion and remainder olf the said excepted messuage 
“ and premises to remain and to be to the executors 
u and assigns of the said Philip for the term of 40 years, 

" he the said Philip Browne, paying to his said sister 
" Eleanor, or her executors, the sum of 100/. of lawful 
“ money for increase of her portion.” That the testator 
afterwards, in the same year, died seised of the manor of 
Pawley aforesaid, and the said tenement called Hunt's 
and Jones's tenement, whereupon Robert Browne, his 
eldest son and heir, entered into the manor of Pawley, 
and Anne Browne, Philip Browne , and Eleanor Browne, 
entered into the said tenement, and became and were 
seised theieof for the natural lives of the said Philip 
.Browne and Eleanor Browne, and the life of the longer 
liver of them ; and the said Robert Browne being so seised 
of the said manor, and entitled to the said tenement 
called Hunt's and Jones's tenement as aforesaid, subject, 
as to the last mentioned tenement, to the estates, terms, 
and interests given and created in and by the will, 
in Michaelmas term lf>77, suffered a common recovery 
to the use of himself and his heirs <£ the manor of 
Jjuwley, with its appurtenances, and all other. the mes¬ 
suages, lands, tenements, and hereditaments whatsoever 
in Paw let/ aforesaid, which at any time theretofore were 
the inheritance of Richard Browne, and whereof he the 
said Jlobeti Browne stood seised of any estate of inlieri- 

Q q 4 tuuce 
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tance in possession or reversion: that Robert Brownt 
being so seised and entitled of and to the manor of Law- 
ley , and Ann Browne , Philip Browne , and Eleanor 
Browne, being so seised of Hunt's and Jones's tenement, 
and the said Robert Browne being so entitled in remain* 
dcr to the same tenement, Robert Browne, in 1682, by 
bis will, devised to Thomas Langley and Charles Cludd 
(inter alia ) all the manor of Lawley, messuages, lands, 
and tenements, and all other his lands, messp^es, and 
tenements, situate in Lawley ; and also all other his 
messuages, lands, or tenements whatsoever in Wellington , 
or elsewhere in the county of Salop, with their ap¬ 
purtenances, to hold unto the said Thomas Langley and 
Charles Cludd , their heirs and assigns^for ever, in trust, 
by the perception of the profit* of the premises, or by 
the sale thereof, at their discretion, to pay and Satisfy his 
debts, legacies, and funeral expences : that Robert Browne , 
in 1682, died so seised; and that Langley and Cludd 
thereupon, by lease and release^of the 30th day of June 
and 1st of July 1683, convey* to Thomas Burton, in 
fee, the manor of Lawley, with its appurtenances, and all 
messuages there,, and all lands, tenements, and heredita¬ 
ments whatsoever, situate within the township or manor 
of Lawley, or which were the messuages, lands, te¬ 
nements, and hereditaments of Richard Brotate, within 
the cnanor of Lawley . That Anne Browne and Eleanor 
Browne died in 1723, whereby the said Philip Browne 
became sole seised of the said tenement for the term 
of his natural life, the reversion thereof belonging as 
aforesaid. And the said Philip being so seised ; levied 
a fine sur conusance de droit , with proclamations in 
Hilary tetm, Geo . 2. 1733-4, in which William 

Forester Esq. was Plaintiff, and Philip Browne and 
Simon Browne deforceants, of the same tenement, to the 
use of William Forester, and his heirs; whereupon the 
said William Forester entered and became seized of the 


same 
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same tenement, of and for the estate acquired to him by 
the said fine: that Thomas Burton , being so seised of the 
manor o/'Lawley, and the premises bargained , sold, and re¬ 
leased as aforesaid, in 1735 made his will, duly executed, 
whereby he devised the manor of Lawley, and all other 
his manors, messuages, tenements, and hereditaments, to 
the use of Robert Burton , father of the above-named 
Robert Burton, one of the lessors of the Plaintiff, for his 
life, and from and after his decease to the use of lYilliam 
Taylor, and Thomas Fouler, and their heirs, during the 
life of the said Robert Button the father, in trust to pre¬ 
serve contingent remainders, and from and after the de¬ 
cease of the said Robert Burton the father, to the use of 
his first and other sons, severally and successively, in tail 
male : and that Philip Browne died in 1738, and that 
William Forester, being so seised as aforesaid, in 1758 
made his will duly executed, and thereby devised the 
said tenement unto the said George Forester and the 
heirs of his body,, and afterwards in the same year died 
so seised; upon whose dnmi the said George 1'or ester en¬ 
tered into the same tenements, and became and was 
seised thereof, to wit, of such estate therein as could or 
might lawfully pass to him by virtue of the said last- 
mentioned will: that Thomas Burton died in 1735, and 
that Robert Burton the father died in 1803, and left issue 
of his body the said Robert Burton , one of the lensors 
of the Plaintiff, his eldest son and heir at law, who, m 


1805, entered upon the premises in order to avoid all 
fines levied thereof by Philip Browne and George Forester, 
or either of them, or any other person or persons, and 
being so possessed thereof, devised the same tenement to 
the Plaintiff. In Trinity term 1808, CouVt of King’s 
Bench gave judgment for the Defendant. Fide 8 East, 
552. The causes of error assigned were* that, in the 
giving of the judgment, it was affirmed, that the rever¬ 
sionary estate and interest cvf the said Thomas Burton in 

the 
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1809. the tenement was an estate and interest not deviseable 

by his will, whereas, by the law of the land, as the 
Goodrich* j # , ’ . 

r. Plaintiff averred, it was such an estate and interest as 

Forbitkr - , , 

and Another. w » s aeviseable. 

The case was argued in Hilary term 1809, in the ab¬ 
sence of Heath and Lawrence, Js. } by Benyon for the 
Plaintiff in error. The only question is on the effect of 
the fine levied by Philip Browne. It is not true that the 
interest which Thomas Burton had after that fine levied, 
and before actual entry made, could not pass by grant; 
but even if that were so, it dries not follow that it could 
not be the subject of a devise. There is no disseisin in 
this case; because the jury have specially found that Tho¬ 
mas Burton, at the time of making his will, and of his de¬ 
cease, was “ seised of the manor of Lawley and the pre¬ 
mises so bargained, sold,.and released to him as afore¬ 
said,” by which they have virtually found, that after the 
fine levied by Philip Browne , Thomas Burlfon re-entered 
and re-instated himself in the rifeessiofi, a point which 
escaped notice on the discussion in the court below, so 
that the question intended to be made in this cause, 
does not at all arise. 2. The fine levied by the tenant 
for life did not devest the remainder or reversion. 3 Bl. 
Com. lfjy. Disseisin is defined to be a “ wrongful put¬ 
ting out of him that is seised of the freehold.” Co. Tdtt. 
277. *b . acc. This act then, being committed, not by a 
stranger, but by the tenant of the freehold himself, can¬ 
not work a disseisin. Or, 2dly, if it can, it is only a 
disseisin at election: for it must be remembered, that 
there are two species^>f disseisin known to the laws; the 

one an actual forcible disseisin, the other a disseisin 

.* 1 . . 

at the election of the disseisee; and all disseisins wrought 
otherwise than by the actual forcible putting out of him 
that hath the freehold, are disseisins at election only. 
A fine, which is a matter that passes sub silentio in the 
court at H estmiri&ter, cannot? work an actual disseisin 

In 
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In this case, the party entitled made his election not to 
be disseised, which he indicated by making his will. 
The doctrine of Lord Mansfield, in the case of Taylor ex 
dem. Atkyns v. Horde, 1 Burr. 105. has been reprobated 
he went so far as to suppose that a man who was actu¬ 
ally disseised, might elect to say he was not disseised : 
here he was mistaken indeed ; but it will not be con¬ 
tended that there is not in the law such a title as dis¬ 
seisin at election ; and although that case may in some 
points be questionable, .the present argument is not 
thereby affected. 1H unden v. JSough, 1 Jlo. Ab. 661. 
9 Pin. 102. Cro. Car. 304. recognized in Carter 1(52. 
Homes v. Freeman. Tenant at will made a lease for 


years, not an innocent conveyance by bargain and sale, 
but a common law lease, and it was held that it wrought 
no disseisin except at the election of the disseisee, although 
the conveyance were such as may well pass a .greater 
estate thanf the lessor hath ; and it was admitted that 

at 1^ election conceive himself dis¬ 
seised. Lord Mansfiefa acknowledges this case to be 


the owner might 


good law. It was there held competent for the owner 
to grant his reversion, before he had done any act to 
avoid the lease for years. Potesley v. 1llachnan ,*J Ho. 
Ab. 661. 11 T in. 102. Palm. 201. Cro.Jac.6d9. 


1809. 
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Mortgagor by bargain and sale, being in possession, before 
any day of payment, leases for six years; creating*there- 
by a greater estate than his own interest, which has been 
said by Lord Mansfield to be qu& a tenancy at will, or 
what the old books call a tenancy by sufferance: the 
lessee enters, holds, pays rent, and at the end of the term 
surrenders the possession to the mortgagor, who had 
failed to pay the moqey at the day stipulated ; the bar¬ 
gainee does not enter, but devises the land, and it was 
held that he was not disseised by the^ledse; but that if 
he were, he was reinstated by the re-entry of the mort¬ 
gagor, and therefore a good devise. All the books make 

a dis- 
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a distinction between a right of entry and a mere right 
of action. In this case, to take the point most strongly 
against the Plaintiff, the testator had a right of entry, 
and was not reduced to a mere right of action; for the 
tenant for life, not having an estate of inheritance, could 
not discontinue, so as to put him to his right of action, 

1 Lev. 36. Stephens v. Brittridge, where the case was, 
that A. being tenant for life, with remainder to his wife 
for life, with remainder to their issue in tail, with re¬ 
mainder to C. in fee, A, and his wife levy a fine to 
the issue in tail with warranty; and it was held, not 
only that this wrought • no discontinuance, nor tolled the 
entry of the remainder man iu fee, and put him to his N 
right, but that it did qot even devest or displace his 
estate, and that it was an innocent conveyance, and each 
party passed by it that which he might lawfully grant: 
and J'hisden J. said that if there were any displacing or 
devesting of the remainder, yet it was only at the clect- 
tion of the remainder man; so$that if he should bring 
formedon and admit himself out of possession, perhaps 
the warranty might be pleaded in bar; fcut there he had 
entered, and did not admit the estate to be out of him, 
and had thereupon brought his ejectment. This case 
shews, l.That the doctrine of election applies as well 
to a disseisin wrought by a fine, as to that which mich* 
be affected by a common law lease or feoffmeril. 2. 
That the doctrine of disseisin at election was familia r 
to the courts in those days, and consequently, it is the 
law now also. 3. The act of tenant for life did not de- 
vest the estate of the remainder man, because it was by 
fine, which ,is an innocent conveyance. This position is 
confirmed by Bredoris case , 1 CD. 76. There are two 
periods at which the tenant in remainder might enter : 
either within five years after the fine levied, or within 
five years after the expiration of the particular estate. 
The remainder man might either take advantage of the 

• for- 
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forfeiture upon the fine being levied, or he might elect 
that it should not operate as a forfeiture. Thomas Bur¬ 
ton did not take advantage of this forfeiture, but entirely 
waived it, and, inasmuch as by his election he has af¬ 
firmed the act of the tenant for life to be a lawful act, 
no estate was thereby devested. This is clearly to bo 
deduced from the two cases last cited. If, however, it 
should be held, that the doctrine of disseisin at election 
does not apply in this case, but that this fine operates 
tortioush, as a common law conveyance, and not as an 
innocent conveyance, nevertheless a right of entry, al¬ 
though not grantable, is still capable of passing by device. 
The Courts might have had mu<di difficulty some centu¬ 
ries ago in coming to this decision; but the liberality 
of modern times has construed wills in many instances 
with a latitude that would formerly have been denied 
to them; and it is not too much to ask, that in the same 
spirit they will support a devise of such an interest as this. 
A contingent or executory interest w^uld not formerly 
have been deemed the subject of devise. But in Jones 
y.Roe, Lessee of Perry , 3 T. R. 88. S.C. 1 11. Bl. £0., 
both Courts held that a possibility coupled with an in¬ 
terest is devisable. The words of the statute of wills, 
S2 H. 8. c. 1., are, ic persons having any manors, lands, 
“ tenements, or hereditaments.” It has been supposed 
that there would be a difficulty in pronouncing that the 
Interest of Thomas Jiurton came within the description of 
manors, lands, tenements, or hereditaments. But Lord 
Kenyon C. J., iu Jones v. Roe t properly says, the statute 
means persons having an interest in the lands. And it is 
demonstrable that a person having a right of entry has an 
interest in the lands. The whole of that judgment bears 
strongly on the present case, and the Plaintiff might 
safely rest on it. Whatever is transmissible is devisable. 
There is no question but that this interest would have 
been descendible: and, consequently, if this case had 
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180Q. come before Lord Kenyon for his decision, to preserve con- 
sistency with his judgment pronounced in Jones v. Roe , he 

GoODRIGIIT / ...... , • .1 rrii • 1 

v. must have said that this interest was devisable. 1 be judg- 

am^Amither. wents of Ashurst and Buller Js. in the same case strongly 
corroborate this argument. The latter observes, that the 
statute enables a testator to devise all hereditaments; that 
is, every interest that can pass from ancestor to heir. If 
it be descendible, it would be strange to say that it is not 
also .devisable. It is important to examine what is the 
nature of that interest, which is called a right of entry. 
It is sufficient to support a subsequent estate of freehold. 
i'Cflr/ie, 1. Cont, Rem. ed. 4. 430, states, that "although 
“ every contingent freehold remainder must be sup- 
u ported by a preceding freehold, yet it is not necessary 
“ that such preceding estate shall continue in the actual 
“ seisin of its rightful tenant: it is sufficient, if there 
“ subsists a right to such preceding estate at the time 
“ the remainder should vest; provided such right be a 
“ right of entry, and not a right of action only; for 
“ whilst a right oT entry remains, there can be no doubt 
“ but the same estate continues, since the right of entry 
“ can exist only in consequence of the subsistence of the 
“ estate.” The author then cites the cases which prove 
this proposition. Nor is the argument at all affected by 
the common case, where a tenant for life, with a contin¬ 
gent remainder over, levies a fine which destroys that 
estate, because it is necessary that the contingent remain* 
der should vest eo imtante when the preceding estate 
ceases, or it will be destroyed. Smith v. Coffin , 2 H.Bl . 
461. Upon the stat.13 Eliz. c . 7., which enables the 
commissioners of bankrupt to dispose of whatever pro¬ 
perty or interest the bankrupt “ may lawfully depart 
tf withal,” it was held that a merp right of action after 
the right of entry was barred by ‘the statute of limita¬ 
tions, passed by a bargain and sale made by the commis¬ 
sioners to the assignees, and passed by the name of an 

- heredi- 
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hereditament. Uuder the statute of wills, therefore, as 1809. 
it has been interpreted by Lord Kenyon and other judges, Goodrich* 

who have held a much less important interest, namely, a *>• 

contingent possibility, to be devisable, this is a devisable and Another, 
interest: it is hereditament, and ought to pass by this 
will. 

Preston , contra. As to the supposed conclusion of the 
special verdict, that Thomas Burton died seised, the verdict 
does not find tliat he died seised of this tenement, but of 
the mauor only, and the tenement had been severed from 
the manor, hill. ss. 59 0. 591. Bro. tit. Comprise,pl.19. 

I f a lease for term of life, or a gift in tail, be made of 
parcel of a manor, there, during that interest, this land 
is not parcel of the manor in possession, but the reversion 
is parcel of the manor; and where disseisin or feoffment on 
condition is made of parcel of a manor, this is not parcel 
of the manor till regress. 1) Hep. 47 .LiJ’orcVs case, is still 
more strongly* in point. If a man be disseised of an acre, 
parcel of his manor, although the acre, in fight, is parcel 
of the manor, yet if A. enfeoffs another of his manor, 
the right of that acre shall not pass, but is severed from 
the manor for ever. In this case the J&efendaut’s conu¬ 
sor had the tenement. The other points in the case aie, 

1. Whether the testators estate was turned to a right 
of entry by the fine. 2. Whether a right of entry is 
devisable. 3. Whether the Plaintiff'is not barred by the 
statute of nonclaim, a point which has not yet been con¬ 
sidered. x 1. It is now settled, and even admitted by the 
former argument for the Plaintiff’ that this fine could not 
have been avoided without an actual entry. This of 
itself proves that the Plaintiff had no seisin till entry. 

The necessity, aiid for tjiat reason, the sole object of the 
entry, is to regain a seisin which has been devested. 

Whenever there has been a disseisin, therfe must, by the 
rules of the common law, be a re-entry, before any act 

• of 
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of ownership which depends on the existence of a right 
to the actual seisin, (as the making of a lease for years, 
to try the title in ejectment,) can be exercised, or an 
action of trespass can be maintained. When there is 
a disseisin only at election, then, in point of fact and of 
law> the seisin is never changed. It is optioual in the 
party to consider his seisin as continuing, or to admit 
himself disseised, for the sake qf trying his title by an 
assize, instead of pursuing some other remedy. To 
trace this point to its principle: Investiture, in the 
feudal language, is of the same import with seisin ; or, 
to use the language of Lord 0 Mansfield, 1 Burr. 107. 
seisin is the completion of the investiture by which the 
tenant is admitted into the tenancy: it is the consumma¬ 
tion of an act or conveyance. Whoever is seised is in¬ 
vested : hence the distinction adopted by our law, be¬ 
tween interests which are vested and interests which are 
not vested. All interests of freehold which are vested 
give an actual seisin; in other words, an estate: every 
estate, therefore, is a seisin in fact or in law, and is a 
vested interest. By livery on the land, a seisin in fact 
always passes ; so, by a tortious entry, claiming the free¬ 
hold, the fee is ‘gained, and every disseisin gains a fee 
simple, except it be the disseisin of a tenant for life, or 
for any other particular estate, claiming his estate only. 
An heir, a remainder man, &c. before entryhas only a 
seisifi in law. Interest which are not vested, as conth^ 
gent remainders, future and executory uses, and interests 
by executory devise, do not confer any seisin, though 
they may confer a contingent or executory interest. 
Contingent and executory interests are sometimes termed 
contingent and executory estates. This,-however, is an 
inaccurate expression. To devesjt, implies the privation 
of sqisin ; and the law has carefully distinguished between 
estates which are vested, and that species of title which 
emains after an estate is devested. While the estate is 

1 vested. 
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vested, the owner resins the seisin of the estate: when 
the estate is devested, he no longer retains any ownership 
or seisin; for seisin and ownership are convertible terms. • 
He has merely a right or title of entry: to make that 
right available and restore his seisin, he must re-enter. 
On his re-entry, (unless the right of entry be taken 
away, as it may be by a descent cast,) the seisin or estate 
will be revested. Hence the distinction between seisin 
and disseisin. Disseisin is the privation of seisin ; it is 
the commencement of a new title, under a new seisin. 
It supposes a change of seisin from the rightful owner 
unto a wrong doer, who is termed in law the disseisor. 
'There are four species of actual disseisin, three by 
strangers, and the fourth by particular tenants connected 
in privity of estate. The first sorf is where a man enters 
on the immediate freeholder and ousts him : this is called, 
generally and emphatically, disseisin. The 2d is where 
a stranger enters on the seisin in law which an heir 
takes on the death of his ancestor: this is called abate¬ 
ment. The 3d is on the seisin in law of a remainder 
man or reversioner, on the determination of a particular 
estate : this is called intrusiou ; and this Jerm is applied 
to the king, though he cannot be disseised. The 4th is 
discontinuance by tenant in tail, husband seised in right 
of his wife, and discontinuance or deforcement by tenant 
for life. It has been attempted to confine the meangig 
of discontinuance to the act of tenant in tail, but it is to 
be extended to the disseisin which is by the act of tenant 
for life also. The distinction between deforcement and 
discontinuance properly is, that by deforcement the seisin 
of those in remainder is changed into a right of entry 5 
discontinuance changes the seisin into a mere right of ac¬ 
tion, so that no entry cafh be made; and the remedy is 
by real action instead of an ejectment or actual entry. 
Every discontinuance is a disseisin, but a disseisin is not 
necessarily a discontinuance. The best law writers, how- 
Vol. 1 . Rr ever, 
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ever, on tenures, have treated deforcement as a discom 
tinuance, or as a species of discontinuance. Thus Lit - 
• tleton in s. 592. treats of discontinuance, and Coke (on 
Lit.) 325. says, “ he,” Littleton, “ useth discontinuance 
<f for a devesting or displacing of the reversion, though 
“ the entry be not taken away.” Discontinuance is de¬ 
fined by Finch's Description of Common Law , title Dis¬ 
continuance. Shep. Abr. chapter Discontinuance, p. 135. 
Argt. 33 . It is necessary clearly to distinguish between 
disseisin in fact and disseisin at election. Disseisin at 
election is well known to the law, but it is, where there 
is no disseisin in fact. Lilt . s. 279* Co. Litt. 181. a. .153. 
b. 1 Burr. 110. This species of disseisin has. been intro¬ 
duced merely for the sake of the remedy, that the disseisee 
may have his assize ; and a liberal construction, as Lord 
Man field observes, I Burr. 110., extended this remedy, 
for the sake of the owner, to every trespass or injury done 
to real property. The principal subjects of those dis¬ 
seisins at election were denial of rents, either in gross, or 
annexed to reversions, estovers, corodies, and other in 
corporeal hereditaments, and sometimes, though rarely, 
the pernancy of profits of land, where a man entered 
and took the profits, without claiming the freehold ; such 
as a lease for years by a man having no title, for tliere 
was no new reversion, as in Blunden v. Baugh ; but if in 
that case he had made a lease for life, it would have 
been an actual disseisin, because of the livery. Such 
so was a lease by a guardian, a tenant holding over, &c. 
There is one instance of an actual disseisin of rent, as rent. 
If a stranger disseised the lord of his manor, he thereby 
gained actual possession of the manor, but not actual 
possession of the rent, which was parcel of the manor, 
unless the tenant attorned, and then it was an actual 
disseisin of the rent, and yet it continued to be at the op¬ 
tion of the lord, whether he would consider himself as 
disseised or not. Litt. i. 587. Co. Litt . 322. b. 323. a. 

In 
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seisin' and dispossession. Litt. ss. 486, 487. illustrates 

r . 7 Goodright 

this difference. Litt. 587. by attornment of the tenant v. 
and the death of the disseisor, the disseisee loses his dis- Another, 
tress for his rent: this is a disseisin in fact. But if one 
lioldeth of me by rent service, which is a service in gross, 
and not parcel of my manor, and another disseiseth me 
by taking of the rent, and dies, I may distrain after his 
decease : this is a disseisin at election. Hence it is evident, 
that in the case of a rent in gross, there never could be a 
descent to toll an entry. r J'he next proposition is, that 
the feoffment, and other tortious conveyances of the te¬ 
nant for life, work a wrongful alienation, and do not 
operate merely as a rightful conveyance. Inasmuch as 
a tenant for life has the freehold, *his alienation has the 
same effect as the alienation of tenant in tail, with this 
difference only, that the tenant in tail, being seised by 
force of the gift in tail, may by his alienation turn the 
reversion into a right of action ; while the tenant for 
life, seised by force of his freehold, can only turn the 
reversion into a right of entry. At common law, indeed, 
tenant for life could have annexed a warranty to his 
alienation, and barred his sons by collateral warranty. 

Litt. ss. 697- 727. Co. Litt. 365. 5.381. b . By thesta- 
tute of Gloucester this was restrained, as to tenants by 
the courtesy. Co. Litt. 365. The like restraint was put 
upon jointresses by thest. 11 11.7. c. 10. Co. Litt. 381. 5. 

Lastly the stat. 4 & 5 Ann. c. 16. restrained all tenants for 
life. The law has taken‘great notice of the title of the 
alienee of tenant for life ; for he is in by title in the same 
estate as the alienee of a disseisor; consequently he stands 
in a more favourable point Of view than a mere disseisor. 

A fine levied by tenant for life has t tortious operation 
like a feoffment, and is not, as it has been said, merely^ 
an innocent conveyance, an assertion which was never 
before heard of. On the contrary, a fine, when levied 
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by particular tenants has always been considered as a 
tortious conveyance.. In Fermors case, 3 Co. 78. b . 
the right of tenant for life to levy a fine and bar his 
lessor by nonciaim is acknowledged. This, as Lord 
Mansfield observes, 1 Burt. 109., was on account of the 
confidence and privity of estate between tenant for life 
and the reversioner and the notoriety of his investiture. 
If tenant in tail'makes a lease for years of land, and after 
levies a fine, this is a discontinuance ; for a fine is a 
feoffment of record and the freehold passeth. Co. IAtt. 
332. b. Forfeiture may be where a greater estate passeth 
by livery than the particular tenant may lawfully make, 
whereby the reversion or remainder is devested, as by 
alienation by feoffment, fine, or recovery by consent. Co. 
IAtt. 251. a. And though in the case of Hunt v. Bourn, 


1 Salk. 341., the Court denied the propriety of calling a 
fine a feoffment on record, they admitted that it had the 
effect of a feoffment to some purposes,, if he that levied 
the fine was seised of the freehold at the time of the fine 
levied. Lord Coke (Co. IAtt. 251. b.) divides alienation 
by tenant for life into two sorts, viz. by alienation de¬ 
vesting, or not devesting ; devesting, as by levying a fine, 
or suffering a common recovery of lands, whereby the 
reversion or remainder is devested ; not devesting, as by- 
levying of a fine in fee of an advowson, rent, common, 
ov* any other thing that lieth in grant. The case of a 
fine is better than the case of a feoffment, because on 
the alienation a fine is paid, and the couusee comes in, 
(by presumption of law, and formerly, in fact,) with the 
assent of the lord. But the tenant for life had this dis¬ 
posing power only while he was actually seised of the 
freehold 1 . And it is important to observe, that after a 
^disseisin nearly all the rights aud privileges of ownership 
- are transferred from the disseisee t5 the disseisor. For 
the disseisee, until he has re-entered, cannot lease, can¬ 
not chuige by grant, Penh. s. 65. ; or take a release of 


a rent*. 
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a rent-charge. Perk. s. 594., reversion, or a right of ac¬ 
tion, cannot be tenant to the precipe , 6 Co. 59-; cannot 
even endow. Perk. 42fi. His right gives no title of 
dower; he cannot give seisin of a rent by attornment. 
6 Co. 59. Prediman's case. And although he may, on 
account of his privity, accept a release of services, Co. 
Litt. 268., he cannot accept of a release of a reversion. 
If there be a feoffment made by livery of seisin by dis¬ 
seisor and disseisee, it is the feoffment of the disseisor. 
Perk. s. 157. Otherwise, if .the disseisee re-enter before 

the feoffment. Perk. 690. * If a reversioner disseises his 

* 

tenant for life, he hath a new estate under a new title, 
and cannot grant his reversion eo nomine. Hob. 323. A 
recovery, or fine levied to a stranger, may operate by 
estoppel to extinguish his title. Ladder & case, 2 Co. 56. 
.Moor's case, Palm . 365. TVeale v. Lower, Pollexf. 54. 
His right is no assets till recovery. 0 Co. 58. Perk , s. 270. 
Before acceptance of the disseisee as tenant, the lord may 
treat either the disseisor or disseisee as tenant. Hence 
he may have escheat on the death of the disseisse without 
heirs: but after acceptance of the disseisor, the disseisor 
alone is tenant: and the alienee of the disseisor is tenant, 
for he comes in by a feudal contract to which the lord 
hath consented. On the other hand, the disseisor may 
lease, charge, endow alone. Perk, 420.; may take a re¬ 
lease from the disseisee, a stranger, or the lord of tfie 
fee 1 is alone tenant to the precipe ; may give seisin of a 
rent, 6 Co. 58. a. Dawer assigned by him without covin 
binds the disseisee. 6 Co. 58. Co, Lilt. 35. Perk. 394. He 
may accept a release of services. His feoffment is good. 
Perk. 157. Lilt. s. 476. If disseisor and dissejsee join 
in an exchange, it is the exchange of the disseisor. Perk. 
280. His wife is dqwable, and his assignment of dower 
is not avoided by his taking a release from the disseisee. Co. * 
Litt. 278. b but if the disseisee had entered, the dower 
would have been avoided. IIis fine will be good, and 
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will confirm his title by nonclaim. His estate is assets, 
in his heir’s hands. Perk. 270. G Co. 58. The lord, 
upon his decease without heirs, shall have his escheat, for 
the lord may elect to affirm the feudal contract either 
with the disseisor as tenant de facto , or with the disseisee 
as tenant dejure. Perk. s. 157. If disseisor and disseisee 
had joined in a feoffment after the disseisee had re¬ 
entered, it would be the feoffment of the disseisee, and 
the confirmation of the disseisor; but if it had been be¬ 
fore entry, it would be the feoffment of the disseisor 
and confirmation of the disseisee. So if the heir of the 
disseisor and the disseisee come on the land together to 
give seisin, the law will adjudge the possession to be in the 
disseisor, though the disseisee has jus majus in re. s. 23.“. 
And several other instances might be enumerated. It 
is next to be shewn, that when the feoffment of tenant 
for life passes a greater estate than the feoffor hath, it 
also devests the fee simple out of the reversioner, or 
remainder-man. JLitt. ss. 609 , 610 . Foi it cannot at 
the same time be in one and the other, since there cannot 
be two fee siipples of the same land. When tenant for 
life maketh a feoffment in fee, the fee simple passeth by 
such feoffment. Litt. s. 611. So tenant for years may 
make a feoffment in fee, and by his feoffment the fee 
simple shall pass, and yet he had at the time of the feoff¬ 
ment made, but an estate for term of years, &c. Litt. 
s. 611 . : his feoffment works a disseisin to the lessor. Co. 
Litt. 330. b. Tenant for life, the remainder in tail, the 
reversion in fee, and the tenant for life enfeoffs him 
in the reversion in fee, it is a forfeiture of his estate, 
and shall devest the estate tail in remainder. Chud- 
leigh's case, 1 Co. 140.1st res: Lord Mansfield thought 
that most Qf the cases in Littleton applied to disseisin at 
election. This was true as to the chapter respecting 
rents, but not true as to several other chapters, as of 
warranty, continual claim, and several others. Lilt. 

# s. 414, 
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i. 414. If a man be disseised, and the disseisee makes 
continual claim to the tenements in the life of the dis- 
seisor, although that the disseisor dieth seised in fee, and 
the land descend to the heir, yet may the disseisee enter 
upon the possession of the heir, notwithstanding the de¬ 
scent. It may appear extraordinary how the disseisor can 
die seised with continual claim of the disseisee, but it is 
because the remaining of the tenant on the land is a new 
disseisin, and the heir must enter within a year and a 
day. So, if tenant for life aliene in fee, that is, by 
common recovery, feoffment, or fine, the only means by 
which it could be done, (and this expression is material, 
to shew that the Defendant acquired a fee, for the de¬ 
scent of an estate pur outer vie does not toll an entry;) 
he in the reversion, or he in the remainder, may enter 
upon the alienee.; and if such alienee dieth seised of such 
estate without continual claim made to the tenements 
before the dying seised of the alienee, and the lands, by 
reason of the dying seised of the alienee, descend to his 
heir, then cannot he in the reversion or he in the remain¬ 
der enter. Litt. s. 413. .Again, Co. IJtt. s. 327. b. There 
is a diversity between an alienatiou working a discon¬ 
tinuance of an estate which tnketh away an entry, and 
an alienation working a devesting, or displacing of estates, 
which taketli away no entry. As if there be tenant for 
life, the remainder to A. in tail, the remainder to II. in 
fee, if tenant for life' doth alien in fge, this doth devest 
and displace the remainders, but “ workcth no discon- 
“ tinuance(*. e. so as to turn the estate into a right 
of action,) and “ therein it is to be observed, that to 
every discontinuance there is necessary a devesting or 
displacing of the estate, «and turning the same to a right; 
for if it be not ^turned to a right, they that have the 
estate cannot be driven to an action; and that is the reason 
that such inheritances as lie in grant cannot by grant be 
discontinued, because such grant devesteth no estate, but 
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estate itself doth descend, revert, or remain.” Though 

' Lord Coke’s observation is applied to a discontinuance 
Forester l • l j . 

and Another, which reduces the estate to a right of action, it is 
equally applicable, (except as to the remedy) when the 
estate is turned into a right^of entry. The operation of 
innocent and rightful conveyances is materially different. 
A grant by deed or by fine of things lying in grant 
maketh no discontinuance. Lilt. s. 618. For it is a 
maxim in law that no grant by deed of such things as 
do lie in grant, and not in livery of seisin, doth work 
any discontinuance. Co. Lilt. s. 332. Every discon¬ 
tinuance worketh (a wrong. Co. Lilt. ibid. In Seymour’s 
case, 10 Co. 98, Lord Coke shews that tenants of a deter¬ 
minable fee cannot devest or discontinue, because there 
cannot be any tortious alienation. But when tenant 
for life or in tail maketh a feoffment, the feoffment is 
tortious ; for tenant for life cannot lawfully give the fee, 
therefore his feoffment is tortious, and in case of au 
estate tail, it is tortious, as to his issue, and those in 
remainder or reversion. Finally, Lord Chief Justice 
7/a/e, in Focus v. Salisbury, Hard. 400. observed, “ The 
“ hue here, [by tenant for years,] does not displace the 
“ estate. As if lessee for years be, the remainder over 
u for life, and lessee for years levy a fine, and five years 
“ pass, the lessor is not barred by any nonclaim, because 
“ the fine operates, nothing, and partes Jinis nihil habue - 
tC runt may be pleaded to it; otherwise it is where a 
“ tenant for life levies a fine, for he has a freehold, and 
“ his fine displaces the remainders ; and therefore an 
“ entry is requisite within five years after the death of 
u the tenant for life; and therefore "when a lessee for 
“ years or at will is to levy a fine, it is usual for the 
“ lessee to make a feoffment first to displace the other 
u estates. But here the lease for years is antecedent to 
“ the estate of the lessor who levies the fine, and he has 
- “ a free- 
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u a freehold expectant upon the lease, and not prece- 
u dent to it. If there be tenant for life, remainder for 
“ years, remainder in fee to the remainder-man for 
“ years, and the remainder-man for years levies a fine, 
“ the estate for life will not be barred by this fine, as 
“ hath been adjuged : but it was held in the same case 
“ that a lease for years in possession would have been 
" barred, quod non credo. And the reason of lilnndcWs 
“ case holds here, that a man shall not be disseised 
“ against his will; and a fine with five years nonclaim 
“ must bar an estate precedent to the fine, not subse- 
u quent to it. And there is here a privity of estate bc- 
“ |wixt the lessor and lessee, and therefore the fine shall 
u not bar, ns in case of a mortgage, where the mort- 
“ gagor continuing in possessiofi levies a fine. And in 
u the Dutchess of Richmond’s case in C. B. this very case 
“ was adjudged in terminis , for two reasons; first. By 
“ reason of privity betwixt the persons ; 2dly, Because 
“ the lessor was in the nature of a tenant at will, and 
“ there was a natural confidence between the parties. 
“ If he be tenant for life, the remainder for life, the re- 
“ mainder for life, the remainder in*fee to the first 
“ tenant for life in remainder, who levies a fine ; this is 
u adjudged to be a forfeiture, but that it operates no 
“ displacing. Gallant 's case. And although in this case 
“ the lessor be estopped, yet that is nothing to*thc 
“ lessee.” All the instances which have been noticed 
are cases of actual disseisin, as distinguished from disseisin 
at election ; the person on whom the entry is made, or 
whose seisin is devested or discontinued by the operatiou 
of a feoffment or a fine, has no option whether he will 
deem himself disseised ojr not. If he had such election, 
he might contend that a fine levied was void for want of 
a freehold in the disseisor, or he might alifen, &c. to a 
stranger, and thus introduce his grantee to contend the 
question of title with the disseisor. Lord Mansfield ad¬ 
mitted) 


1809. 

Goudright 

r. 

Forester 
nud Another. 



593 


Cases in easter term 


1809. 

Goo » iuciit 


r. 

Foil ESTER 
and Another. 


mitted, 1 Burr . 113., that if there had been a disseisin, 
there could not be a devise, without re-entry. In short, 
the Plaintiff would assign a right or title of entry; or 
chose in action, contrary to a maxim of law. In the ar¬ 
gument of the Plaintiffs the case of Pousely v. Blackman , 
Palm. 201., also reported in Cro. .lac. 659., and in 2 Roll, 
Hep. 281., was strongly insisted on as decisive in favour 
of the Plaintiff, and as proving that a disseisee may de¬ 
vise. The facts of that case were, that a bargain and 
sale was made on condition to be void on payment of a 
euni of money within five years, and with an agreement 
that the bargainor should take the rents until default in 
payment of the money. The bargainor made a lease with¬ 
in the five years, and the lease being expired, lie entered 

4 

after the five years; after this entry, and without making 
any entry on the bargainor, the bargainor devised to Perry¬ 
man, who was the lessor of the Plaintiff in ejectment. It 
was objected to the Plaintiff’s title, that thfe entry of the 
bargainor was a disseisin to the bargainee, and that tho 
bargainee had no devisable interest; but it was decided 
that the devise was good. This decision proceeds on 
the ground, that' neither the lease, or subsequent entry 
of the bargainor, was any disseisin. In short, it was 
nothing more than the common case of a lease by a 
mortgagor, and such lease has no operation to devest the 
estate of his mortgagee. The reports of this case do not 
exactly accord : according to Palmer , the conclusion is, 
“ that at last, for the inconvenience which would be in- 
“ troduced into the state, if the bargainor might frustrate 
“ the devise of a bargainee, by such secret act between 
“ him and a stranger, it was resolved by Ley C. J. Pod- 
" deridge , Houghton , and Chamberlain , that the devise 
<r made by the bargainee was good.” But according to 
Roll, *•' it was adjudged that the devise was good,” but 
the Court did not say on what ground. And Croke 
gives this solution as the result of the case, il that by 

“ this 
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“ this means many assurances would be destroyed, which 
“ the law will not Buffer; wherefore the law accounts 
u that the bargainor by his entry is in of his former estate, 
“ and the will of the bargainee is good: and by all the 
“ four justices it was adjudged for the Plaintiff".” From 
this comparison of the reporters, it is evident that the 
Court came to the determination that there was no ac¬ 
tual disseisin ; that at the utmost it was a desseisin only 
at election, and 1 Ro. A hr. 661. Disseisin , H.pl. 3. 4. 
abridges the case accordingly. In Blunden v. Baugh , 
Cro. Car. 304. the learning of disseisins, and the differ¬ 
ence between actual disseisins and disseisins at election 
was fully considered. The point of that case is, that a 
person being tenant at will, made a lease for years, aud 
it was the opinion of the Court that no actual disseisin 
was committed; and much discussion took place in re¬ 
gard to the person who should be deemed the disseisor. 
The distinctions to be collected from this case are, that 
no one who enters, claiming a term for years, or who 
makes a lease for years without first making an entry to 
gain the freehold, can be deemed an actual disseisor; so 
no person who receives rents, can merely by that cir¬ 
cumstance be an actual disseisor. But the case of Blun¬ 
den v. Baugh is particularly important to the defendant, 
us it contains a comment on the recent determination iu 
Pousely v. Blackman. And the report proceeds to give it 
as the opinion of all the judges, that if the bargainee had 
been disseised, the devise had been void; and it shews 
the consequence of there being no disseisin, viz. that the 
freehold remains in the former owner. At this period, 
the reason which governed the decision in the case of 
Pousely v. Blackmanf must have been well known to the 
bar and to the, Court; and from the opinion of the 
Court in Blunden v. Baugh , and from the uniform opi¬ 
nion expressed by subsequent Judges, including Lord 
Holt , the conclusion is, thsft a disseisee has no deviseable 
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interest; and Pouselei/ v. Blackman , so far from establish¬ 
ing the right of a diseisee to make a valid devise, is an 
authority that no disseisin had been committed, but the 
possession of the bargainor under tbe agreement, (which 
in the report is called his former estate,) was in point of 
law, the seisin of the bargainee. 2dly. In answer to the 
position, that every interest which is decendible is de- 
viseable, it is to be answered, that a right of entry, like 
a right of action, is not deviseable, The policy of the 
law is in favour of this proposition ; no rent can be re¬ 
served to a stranger, nor could the alienee of a reversion 
at common law enter for condition broken. Litt. ss. 
346, 347. This matter was much discussed in Porting- 
tons case, where it was designed as the means of creating 
a perpetuity. 10 Co. 35. Acc. Jermyn v. Arscot, 1 Co. 
85. Moor. 364. Litt. 3 47. Co. Litt. 215. a. A dis¬ 
tinction is taken on the statute of wills, 32 If. 8. c. 34. 
that a stranger, the devisee of the reversion, for life or 
years may take benefit of a condition created on a lease 
for years: but a grantee of part of the reversion, as of 
one acre out of three, shall not. Before tbe statute of 
wills there was r.o mode of making a will of a legal 
estate, but by menus of a custom; but under the cus¬ 
tom, as under the statute, it was necessary that the de¬ 
visor should be seised at the time of making his will. 
Fortunately one case is preserved of a devise before the 
statute of wills. 39 //• 6.18. b. pi. 23. wherein it was 
held to be a good plea against a devise, that the testator 
did not die seisedj and the reporter is also of opinion, 
that it would have been a good plea that he had nothing 
jn the lands at the time of making the devise, as if be had 
been disseised before the devise ma^e, and had re-entered 
after the devise. Bunker v. Cook. 11 Mod. 123. acc. 
(which case is better reported at the end of Gilbert on 
Devises.) And there is this good reason for the decision, 
that-the devisor must be seised as well when lie makes 

the 
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the devise, as when he gives effect to it by his decease; 
though Lord Ilolt , without departing from the principle, 
thouglit that if he be disseised, and 1 then devise, and after¬ 
wards re-enter and die seised, this shall purge the dis¬ 
seisin, and make the will good by relation ah intio. 
11 Mod. 128. Lord Eldon Chancellor, in 8 Ves. 282. 
The Attorney Gcnera.lv. Vigor, was of opinion, with Lord 
Holt , in the last cited case, that a right of entry was not 
deviscablc, and that if a devisor had been disseised, and 
had not re-entered, the will would have continued re¬ 
voked, because at his death he had nothing but a right 
of entry. No* argument in favour of the Plaintiff arises 
on the words of the statute of wiHs. That statute enacts 

9 

that te all persons having, or which hereafter shall have, 
u any manors, lands, tenements, t or hereditaments, holdcn 
** in socage, and not having any manors, &c. holdeo of 
Lt the king by knights’ service, &c., shall have full and 
“ free liberty, power, and authority, to give, dispose, 
“ will and devise, as well by his last will and testament 
u in writing, or otherwise, by act or acts law fully exe- 
“ cutcd in his life, all his said manors, lands, tenements, 
** or hereditaments.” This was much caught at, as a 
great boon to the public, and many questions arose on it. 
In the next session but one, a statute was made, 34 & 
35 IT. 8. c. 5. which explains the power given by the 
former to extend to all persons u having a sole estate or 
" interest in fee simple, or seised in fee simple or copar- 
“ cenary, or in common in fee simple, of and in any 
<c manors, lands, tenements, rents, or other heredita- 
“ ments, in possession, reversion, remainder, or of rents 
u and services incident to any reversion or remainder.” 
These words are incapable of being construed to extend 
to a right of entry: utitil a recent period the privilege 
of devising was denied by the Courts, etrpn to * persons 
who were the owners of contingent or executory inte¬ 
rests. But under the word “ having,” iu the statute of 
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1809: wills, the right of devising has been extended to persons 

having possibilities coupled with an interest, and to the 
Fohkstf.r owners, of contingent find executory interests, as persons 
and Another, of this'description. Roe v. Jones. And although the 
opinion of many great lawyers has been against that de¬ 
cision, I do not combat it. It was very proper, liberal, 
and reasonable. But it never was in the contemplation 
of the Courts to extend the right of devising to' persons 
who had mere rights or titles of entry. It is evident, 
that neither Lord Kenyon, Chief Baron Eyre , or Loid 
Eldon understood the decision in Roe v. Jones to have 
gone to this extent. That case decides no more than 
that a possibility coupled with an interest, as a contingent 
remainder, may pass by the will of the owner. Now in 
point of law, though it is otherwise in point of fact, a 
right or title of entry is no interest, at least no interest 
for the purpose of disposition, though it is an interest 
which may be released : it is merely a naked possibility. 
The ownership is in the person who has the seisin, though 
the right of defeating that ownership is in the person 
who has the right or title of entry. Contingent and ex¬ 
ecutory interests partake of the nature of. remainders, 

14 

and may be assimilated to them; and for that reason 
each owner has only a partial iuterest, and the several 
parts make one whole. A possibility coupled with au 
interest is devisable when it is part of the ownership 
under the seisin, that is, the two interests put together 
make but one (ee simple. Though the law says it is not 
a remainder, that is only because the common law had, 
before tho statute of wills, defined what a remainder 
should be; but it is analogous, and bears the same rela* 
tion to the precedent estate as a remainder does. But 
when one person has the seisin, and another person has 
merely the ri^ht, there is no such divided ownership; 
and there cannot be two estates in fee simple of the same 
land ; and no person has ever before endeavoured to 

; establish 
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establish a title umler the will of a person who had 1809. 

merely a right or title of entry, or of action, either for a goouiught 

condition broken, or any other cause: nor is there to be „ c - 

. Fohbstek 

found in the books a single authority in support of such aud Another, 
right. As far as authority goes, all the books shew that 
it bas always been considered as a clear proposition that 
no person can make out a title uuder the will of a dis¬ 
seisee. In Jones v. Roe, Lord Kenyon distinguished very 
correctly in saying, “ it (meaning the statute of wills) 

“ enables persons having any manors, lands, Sec. to de- 
u vise, which must mean haying an interest in the lands. 

“ There are two kinds of‘possibilities : the one a bare 
“ possibility, that which the heir .lias from the courtesy 
“ of his ancestor, and which is nothing more than a 
“ mere hope of succession. Such a possibility, undoubt- 
u cdly, is not the object of disposition; for if the heir 
" were to dispose of it during the life of the ancestor, 
w though it afterwards devolved, on him from his ances- 
“ tor, such disposition would be void. The other a pos- 
“ sibility or contingency like the present” (a contingent 
remainder), “ and which is widely different from the for- 
“ mer.” Throughout his observations it is evident Lord 
Kenyon never meant to deny the opinion‘which he noticed 
of Lord Holt, in Bunker v. Cook , or the opinion in Brett 
v. Iiigden, Plozid. .'140., that an estate which is devested 
by disseisin is not devisable. When he says, “ it is diffi¬ 
cult to assign any reason why these interests should? be 
capable of disposition by one mode and not by another,” 
he did tiot advert to the case of a disseisin ; all his ob¬ 
servations are confined to contingencies like those which 
then were under the consideration of the Court. The 
observations of Buller J. still more fully prove that the 
opinion of the Court w?s confined to those possibilities 
which were coupled with an interest, and descendible. 

Though the terms in which these eminent*lawyers have 
expressed themselves may seem to bear on the present 

• case 
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1809- case in favour of the Plaintiff, yet in that " sound dis- 

Ooouriciit tinction,” as Jiuller J. styled it, which was taken by Lord 

v* Kenyon, between bare possibilities and possibilities coupled 

and Another, with an interest, it is evident that a right or title of 
entry was considered by the Court as classed under the 
possibilities of the former description. It was contended 
ou a former occasion, not only that there must be an 
actual disseisin to prevent the right of devising ; but that 
as long as the party has a right to enter, he has a right 
to devise. It was admitted, however, that after the ex- 
piration of five years the party could have no right to 
devise. On the part of the Defendant it is contended, 
that whensoever there„is a disseisin, an inability to devise 
is created. That it exists, from the moment the dis¬ 
seisin is committed, and as well during the five years as 
after the expiration of the same. The only difference 
which arises from the lapse of the five years, is, that 
the right or title of entry is .actually barred. [Mans¬ 
field C. J. observed, that it would uot probably be 
denied that many authorities could be found to shew 
that persons disseised cannot devise ; but the argument 
* draw’ll from the case of Jones v. Roe , was not that this 
interest, was the' same as that, but that the interest there 
devised, was not till lately held devisable, and, that by 
analogy, this interest, which was not formerly devisable, 
is now, pari ratione, devisable also ; that whatever is de¬ 
scendible to the heir, is devisable by will. It does not 
indeed, therefore, follow, that such is the law, but it 
would be a singular construction at this day to say, that 
upon the words of a statute, which enacts that persons 
having lands, tenements, and hereditaments, may devise 
them, lie who hath a reversion in fee, the highest estate 
in lands, to be perfected merely ,by entry, cannot devise 
them. The policy of the old law was the fear of op¬ 
pression arising by grants of disputable titles; where a 
man had a right of entry on which there were doubts, 

or 
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or which he would not enforce himself, the law said, 
it shonld not be the subject of a grant, but that does not 
shew that it might not as well be devised as descend; for 
the same reason of inconvenience does not apply.] The 
judges who decided the case of Jones v. Roe never de¬ 
signed to extend the power of devising; Mr. Charles 
Yotke, who was a good lawyer, argued the case of Selzeyn 
v. Sefzvyn, 1 III. 225., with a qualification that the in¬ 
terest there devised differed from a right of entry, or a 
right of action. Arthur v. Bockenham, Fitzg. 236. Lord 
Trevors argument proceeded on the same ground. In 
the case of Taylor v. Horde , 1 Burr. 113. Lord Mansfield, 
feeling it necessary to get rid 6f the doctrine of dis¬ 
seisin, admitted that if it had been a right of entry, it * 
could not have been ‘devised. He cites Powsley v. Black¬ 
man , Palm. 60.5., where it is said, that if a disseisee de¬ 
vise and afterwards enter, the devise is good, which 
Hodderidge, an excellent lawyer on points of ical pro¬ 
perty, and the supposed author of Shepherd’s Touchstone, 
denied. In the case of Goodright v. Otzcay, \ Bos. 8f 
Pull . 594. 603. 3 Ves. jun. 6 G 9 . Byre C. B. expressly 

refers to the doctrine of disseisin. Lord JUldon decided in 
the same manner in the case of the Attorney-General v. 
Vigor ; and although there was no right of entry in that 
case before the testator’s death, it makes very little dif¬ 
ference. Grose J. introduced the doctrine that an^ in¬ 
terest coupled with a possibility is devisable in the case 
of Poe v. Jones ; and as he concurred in the judgment 
given below in the present case, that judgment may be 
considered as his own comment of equal authority ex¬ 
plaining his own text. Rights of entry and rights of 
action, therefore, are in pari lege , neither of’them de¬ 
visable. Contingent remainders and executory devises 
arc parts of the same seisin, and it is material that a 
devisor who devises them, devises all he ever had: not 
so with a disseisee. If it should be held that a right of 
Vol. I. S s entry 


1P09. 


Goodrich r 
r. 

Forester 
and Another. 



<560 


CASES in EASTER TERM 


1800. 



r. 

Forester 
*ud Another. 


entry is devisable, it will follow that a right of action 
will be devisable, and it will become necessary to frame 
a new writ, the jus descendens must be changed to right 
devised. 

As to the third point, The lessor of the Plaintiff if 
barred by the fine levied by Philip Browne, by reason of 
his nonclaim. This argument is primec impressionis : for 
as it never before was thought that a right of entry 
was devisable, there are no authorities to shew within 
what time it must be pursued. Here A ., tenant for life, 
with remainder to B. in fee, disseises the remainder-man, 
and the disseisee devises and dies, the Plaintiff contends 
that the devisee is not barred, though the heir would 
have been barred, if the disseisee had died intestate : but 
surely the disseisee cannot, by making his will, give to, his 
devisee a longer period for recovering his estate than is 
given by law to the heir. If he could, how erroneous 
would be the practice of conveyancers, who rely on an 
abstract, accompanied with GO years possession, as a 
secure title, whereas in this case, a purchaser, after 7(> 
years possession, might lose h»s estate. The entry at the 
latest ought to have been made within five years after the 
expiration of the term of 40 years, computed from the 
decease of Philip Browne, that is, in five years after the 
1st day of July, 1778. The tenant for life under the 
will of Thomas Burton died in 1803, and it will be urged 
that, therefore, the entry made in 180.5 was in good 
time; but if this were so, it would entirely put an end 
to the statute of nonclaim; for by creating estates for 
life or in tail, the time might be prolonged ad i„jmitum. 
But in construing this statute of fines and proclamations, 
4 II. 7. c. 24. it is to be observed that the several parti- 
| cular estates all make only one estate in fee simple; It 
is clear that ‘if the time begins to ruA against the ances¬ 
tor, it continues to run against the heir. If that were 
not so, the consequence would be still more deplorable, 

that- 
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that even though the .Defendant might succeed in his 
defence against this Plaintiff, because the five years had 
elapsed) yet he would be liable to the claims of subse¬ 
quent remainder-men. Rut at the moment when the fine 
was levied, this statute fixed the periods, which nothing 
done after the Tine levied could enlarge, within which 
the Plaintiff should make his entry, and bring his action. 
It may be admitted, that there were three periods of 
entry. 1. Immediately upon the fine levied, to take ad¬ 
vantage of the forfeiture, committed by his tortious 
alienation. 2. Upon the decease of the tenant for life, 
because the fine extinguished the^term. S. Upon the 
expiration of the term of 40 years. Upon the former 
argument it was urged in favour of the Plaintiff, that a 
person who had no right before tlfe fine, was not affected 
by it, and in support of it was cited the authority of 
*S heph. Touchst . 22. “ Such as have neither present nor 

“ future right *at the time of levying the fine by reason 
" of any matter before the fine ; but whose right grow- 
“ eth entirely after, or partly before and partly after the 
fine: and these are not barred at all by the fine, but 
“ they may make their claim when they will.” The 
author refers to Plozcd. 538. 337. 37 5. 3f8,; but none 
of these cases warrant this proposition, and it is contrary 
to the opinion of the Court in the case of Stawell v. Lord 
Zouch, l*loud. 353., though it agrees with the opinion*of 
JPlowden himself: but Ploudens opinion has been over¬ 
ruled, as appears by the cases cited from Dyer, 72. b. 
JDamport and wife v. IVright, Dyer, 234. a. and Moor, 
53.8. C. and 13 Co. 21. ManvilC s case. In Cotton* s case, 
1 Leo.2H.pl. 297., which is citecliii 2 Inst. 519. under 
the name of Same v. Hopes, it wad indeed supposed that 
a person might, under particular circymstances, viz. that 
the ancestor was under a disability, and didd under that 
disability, be left at large, and be at liberty to claim at 
any indefinite time : but the law is now settled by Dillon 
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v.' Leman, 2 H. Bl. 584., that the heir must,.even under 
these circumstances claim within five years after his title 
accrues : unless he labours under disabilities; and in that 
case, within five years after his disabilities are removed. 
The fair inference, then, is, that the enacting clause of 
the statue of 4 H. 7. is general and universal, and all 
persons are within the scope of it: so that the statute 
will begin to run immediately as against all persons, un> 
less they can bring themselves within the saving clauses; 
and against those who are within the saving clauses, 
unless they make their claims and pursue their titles 
within the limited period adapted to their particular case. 
It follows also that no new cause of avoiding a fine can 
arise after the fine: every right of avoiding the fine must 
commence in the party, or his ancestor, testator, or intes¬ 
tate, upon a cause existing before the fine is levied: so 
that no alienation or disposition can be made w'hich can 
introduce strangers into the situation of claiming a new 
title, or cause of entry, action, &c. and such indeed is 
the common law, which denies the right of alienation 
to those who have merely a right or title of entry or of 
action : in short^ who have no estate ; and it is quite clear 
that a fine can never operate as a bar by nonclaim against 
any except those whose estates are devested or discon¬ 
tinued before the fine is levied, or by the operation of 
the fine; and consequently turned into a right of entry 
or of action: nor is there an instance that a devisee, an 
assignee, or any other than a party affected by the fine, 
or his heir, executor or administrator, according to the 
nature of the iptertat, has ever asserted a title in oppo¬ 
sition to a fine with ^proclamations which devested the 
estate under which the title was to be asserted. One 
decision goes the whole length of part of this proposition, 
If there w as tenant for life, remainder for life, remain¬ 
der in fee, if the second tenant for life do not enter upon 
alienation made by the filrst, within a year and a day, 

the 
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the remainder-man in fee was barred of his action. So 
that the principal of the common law was not in favour 
of keeping the right always open; but the tenant for life 
having to assert the whole right of the inheritance, did, by 
his laches, bar the remainder-man in fee, though perfectly 
innocent and unable himself to assert his own right. 
The periods then of entry were immutably fixed by law, 
and„were not capable of being altered by any testamen¬ 
tary disposition. Plow. 373. “ Also the word (first) 

joined to the subsequent words shall exclude him from 
the benefit of this saving; which word (first) seemed 
to them (the Jtidgcs) all, to be put*in the statute to great 
purpose. And Dyer said, that the stat. of 1 R. 3. c. 7., 
made touching fines, has all thq words of the purview 
and the body of this act, of 4 H . 7., except this word 
(first), which is added to this act of 4 11. 7. more than 
is in the said act of 1 R. 3., as a thing thought very ne¬ 
cessary. And this word ought to be added to each of 
the four words, accrue, remain, descend, or come. And 
the four words are by the letter limited after the fine 
engrossed and proclamations made, by fpree of any gift 
in tad, or by any other cause or matter had or done be¬ 
fore the fine levied. And so he who will take benefit 
of this saving, ought to prove' four things, viz. that lie 
is another person, and that the right first caine to lijni, 
arid that it came after the fine engrossed and proclama¬ 
tions made, and that his right or title is by cause or 
matter before the fine levied. And so the foundation pf 
his title ought to be before the fine, and first to come 
after the proclamations. As for example, (upon the 
word acrue,) Weston said, if the father dies seised, his 
eldest son being in religidh, and the youngest is desseised, 
and a fine is levied with proclamations, and five years 
pass, and afterwards the eldest is deraigned, he shall be 
aided by this second saving, causa qua supra . So Dyer 
paid, if the mortgagee is disseised, and a fine is levied by 
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the disseisor, and five years pass after the proclamations, 
and afterwards the marg gor pays or tenders tlie money, 
he shall, by this second saving, have five years after his 
payment or tender; for his title first accrued to him after 
the proclamations by the payment or tender, upon cause 
or matter before the proclamations, viz. by the condition 
made before the fine. And if the husband levies a fine 
with proclamations, and five years pass after the pro¬ 
clamations, aud afterwards the husband dies, the wife, by 
this second saving, shall have five years after the death 
of the husband to purchase her writ of dower; for her 
title comelh after the- proclamations made, viz. by the 
death of her husband, upon cause before the fine, viz. 
the intermarriage with the husband and his seisin: for 
three things are the cause of the wife’s dower, viz. the 
intermarriage, the seisin of the husband in deed or in 
law, and his death; two of which, viz. the intermar¬ 
riage aud the seisin, were before the fine levied; and the 
third, viz. the death, was after the proclamations.”— 
This was questioned be P louden, and with great reason ; 
since it may be said that there w r as no adverse title at the 
time when the fine was levied. But it is clearly and ex¬ 
pressly settled that the fine will bar the wife unless she 
claims within five years after the death of her husband. 
See Dyer, 72. b. Damport and Wife v. Wright, Dyer, 
224. a. Moor , 53. S. C. The reason of the last case,*as 
Stated in Dyer , is,“ because the reason, ‘ground, and mat. 
ter of their [the wivesJ endowment, was the seisin of 
their husbands during the marriage, which waa before 
the fine levied, although Ure action be given afterwards 
videlicet,, after the death of the husband; wherefore 
they shall be excluded of thei? dower, if they will not 
prosecute for their right within the five years after action 
accrued.” Shep. Touch. 23. “ The persons whose right 
“ is saved and preserved are mentioned in the first and 
“ second saving of the statute of 4 H. 7., and they are 
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ft strangers, not parties nor privies. They that have 
“ benefit by the first saving of the statute, shall have 
il none by the second saving. For he that will be within 
“ the second saving, to have benefit by it, must be* 
“ 1. Another person. 2. The right must come and ac» 
u crue to him first. 3. It must come to him after the 
“ fine and proclamations. 4. His right must be upon 
<e some cause or matter before the fine.’' 13 Coke, 21. 
Me mil's case. Husband seised iu fee took a wife, and 
levied a fine wigh proclamations. He was outlawed of 
high treason and died. The conusees conveyed to the 
queen. Five years after the death of the husband passed: 
the heirs of the husband reversed the attainder, and the 
wife sued her petition of m- First objection, that she 
was barred by the fine and five years nonclaim; and as 
to that objection, “ it was resolved, that the wife should 
be - endowed, and that the fine with proclamations was 
not a bar unto .her ; and yet it was resolved, that the act 
of 4 II. 7- c. 24., shall bar a woman of her dower by a 
fine levied by her husband with proclamations, if the 
woman doth not bring her writ of dower within five 
years after the death of her husband ; as it was adjudged 
HU. 4 H. Q^iot. 344., in the Commou Pleas, and 0 El. 
Dyer, 244. For by the act, the right and title of a feme 
covert is saved, so that she take her action withiu five 
years after she becomes uncovert, dec. but it wa9 .re¬ 
solved, the wife was not to be aided by that saving; for 
in respect of the said attainder of her husband of treason, 
she had not any right dower at the time of the death 
of her husband; nor can she, after the death of her hus¬ 
band, bring an action, or prosecute an action to recover 
her dower, according to^ the direction and saving of the 
said act; but it was resolved, that the wife was to bo 
aided by another farmer saving in the same net, viz. the 
second saving. And in this case the action and right of 
dower accrued to the wife after the reversal of the at- 

S s 4 attainder, 


1809. 


Goodriohy 


V. 

Forester 
and Another. 
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1809* tainder, by reason of a title of record before tbe fine, by 
Goodkiciit / rea8on °f the seisin in fee (had), and the marriage (made), 
r. before the fine levied, according to the intention and 

FoHfSTEU . - , ,, 

and Another. meaning of the said act. 

Benyon , in reply. It has been urged that the Plaintiff 
must bring himself within the first or second saving. 
The first applies to rights completely subsisting before 
the time of the fine, and of course it excludes the 
Plaintiffs case. But the Plaintiffs rigfct either conics 
'within the second saving, or <t is not within the purview 
of the act. As to the second saving, it has been argued 
that the right of the lessor of the Plaintiff did not arise 
from any matter prior to tHfl^ne, because the will was 
a year after the fine, anti because the Plaintiff had only 
a representative right, and did not acquire by the will a 
right then for the first time created, that the testator, 
Thomas Burton , was the sole person to be considered with 
reference to the statute, and that all persons claiming 
under him are in «the same situation, which amounts 
merely to this, that Thoma Burton could not give a 
greater right than he himself had. But if it must be 
admitted that the Plaintiff is not withii^he second 
saving, because his title does not accrue by matter before 
the fine, yet it may fairly be contended that he does not 
conte with the statute at all. The Defendant’s argu¬ 
ment has to contend on this point with the authority of 
the Touchstone and the other authorities there cited. The 
Touchstone , 22. says expressly, “ That such as have nei- 
“ thcr present nor future right at the time, of levying 
“ the fine, but whose right groweth either entirely after, 
u or partly before and partly after, they are not barred 
“ by the fine, and may claim when they will.” The 
present case then is out of the act of parliament, which 
does not at all look to rights accruing by matter sub¬ 
sequent to the fine. Under the stat. 21 Jac . c. 16. it is 

not 
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not doubted but that the devisee has a longer time than 
the heir. [Mansfield C. J. denied this.] The authority 
of Ploit drn, in Stawellv. Zouch, supports Shepherd's as¬ 
sertion : it is argued on the other side, that the instances 
put by Ptowden do not apply to his proposition. But 
that does not touch the general doctrine : the illustration 
may be mistaken, but the principle will remain. The 
termination of the life estate gave.a new title to the re¬ 
mainder-man. 


1809 . 


CrtiODitlfi HT 
r. 

Foiikstkii 
and Auotbcr 


The Court relieved Ten yon from answering the other 
puintsof the case, until they should have disposed of this. 

Mansfield C. J. The case will now be decided upon 
the last point, and since it will,* consequently, be unne¬ 
cessary to decide on any of the points argued in the Couit 
of King’s Bench, where this objection was never touched 
on, it need i\ot be at all inferred or supposed that the 
authority of the jugdment of that Court is in any respect 
impeached by this decision. We .could not at present 
give judgment on those points, because it would first be 
necessary minutely to examine the old authorities, which, 
upon the present grounds of our decision, it is superflu¬ 
ous to do. If the doctrine of estates arising by disseisin 
is such as has been stated by the Defendant’s counsel, 

we must lament that the law is such. Our ancestors got 

# 

into very odd notions on these subjects, and were induced 
by particular causes to make estates grow out of wrong¬ 
ful acts. The reason was, the prodigious jealousy which 
the law always had of permitting rights to be transferred 
from one man to another, lest the poorer should be har- 
rassed by rights being transferred to more powerful per¬ 
sons, Hence arose alf the law of maintenance ; which, 
if strictly adhered to, one does not see hpw a poor man 
could possibly at this day recover a right. We are all 
of opinion, that the right of entry was confined to live 

years 
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180Q. years after the expiration of the 40 years term. The 
devise was to Philip Browne for life, with remainder to 

GoonniciiT . r _ , 

r. his executors for a term of 40 years. He died in 1738, 

AuJtLer. and the term, which then commenced, expired in 1778. 

When the fine was levied, Robert Browne was seised m 
fee of the reversion; consequently, if he had lived to 
1778, he and his heir would have been bound to claim 
within five years from 1778, in which year the 40 years 
expired. If lie would have been bound to claim within 
the five years from that time, the question is, Whether 
he could by his will give a right to avoid this fine at a 
more distant period than the end of the five years. If 
he might, he could equally limit the estate to five hun¬ 
dred or five thousand men in succession, and their heirs 
in tail, and' so keep the right of entry alive for a century 
or more: this would be the consequence, and a most 
extraordinary consequence it would be. Whether it can 
be so, depends upon the words of the statute of fines, 
which are, u The said proclamations so made, the said 
“ fine to be a final end, and conclude as well privies as 
“ strangers to the same.” Stopping here, the question 
is, since a man and his heirs are barred, is a man and his 
devisees barred l or has the statute of wills this effect, 
that more time is required to bar a right of entry against 
a devisee than against an heir, or is not the devisee 
exactly in the same state as the heir ? I have never be¬ 
fore heard it disputed; and if so, he was barred at the 
end of five years after the 40 years. But it is said, there 
is a saving of future rights, and every person shall have 
five years from the accruer of such future rights. This 
depends upon the words of the statute, * c Saving to all 
“ other persons such action, right, title, claim, and in- 
“ tcrest, in or to the said lands, tenements, or other 
“ hereditaments, as first shall grow, remain, or descend, 
“ or come to them after the said fine engrossed and pro- 
“ clamation made, by force of any gift in the tail, or by 

“ any 
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“ any other cause or matter had and made before the 1809 . 

“ said tine levied ; so that they take their action or pur- goodright 
“ sue their said right and title, according to the law, „ *• 

. Forester 

“ within five years next after such action, right, title, aud Another. 
i( claim, or interest to them accrued, descended, re- 
'* mained, fallen, or come.” This is confined to per¬ 
sons whose future right first accrues after the fine by gift 
in tail or other cause or matter had and made before the 
fine levied. Did the title of the lessor of the Plaintiff 

first acrue to him after the fines, as a distinct original 

• 

title, by matter before thtffine? Certainly not: at the 

time of the fine T. Burton was seised in fee in reversion. 

and made his will after the fine levied, in which he de- 
* 

vises the premises to Robert Burton for life, with remain¬ 
der in tail to the lessor of Che Plaintiff. His title, 
therefore, is a part of the same estate, the same fee, which 
Thomas Burton had at the time of the fine levied, and 
which first accrued before the fine: the Plaintiff is driven 
to contend that the words, before the fine levied, mean 
the same thing as, after the line levied. But the lessor 
of the Plaintiff haviug this estate-tail, in order to bring 
him within the saving, it is said that the case is the same 
as if he had had it before the fine levied: but to hold 
this, would be to pervert the statute entirely, and it 
would have the monstrous consequence, that though the 
person seised at the time of the fine levied must, have 
entered within five years after the 40 years, he could 
by his will give his devisee a right of entry for an hun 
dred years. We are, therefore, of opinion, that the 
judgment must be affirmed, because no. entry was made 
within five years after the expiration of the 40 years, 
which determined in 1^76. * 
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REGULA GENERALIS. , 

Whereas the practice that has prevailed in this court, 
by which in bailable actions no notices of bail, or of decla¬ 
ration being tiled conditionally, have been necessary, is 
fdund in many instance^ to be attended with inconvenience. 
It is therefore ordered. That from and after the 
last day of this term, in every action in which special bail 
shall be required, and where the declaration shall be tiled 
conditionally, notice in writing of such declaration being so 
filed shall be given to the Defendant, his attorney, or agent. 
And in all such actions when special bail shall be put in 
for the Defendant, a notice in writing of such bail being 
so put in shall be forthwith given to the Plaintiff’s attor¬ 
ney, or agent: and that no declaration shall be consider¬ 
ed as filed, or special bail as put in, until #i such notices 
shall be so respectively given. 

* J. Mansfield. 

J. Heath. 

S. Lawrence. 

A. Ciiambre. 



MEMORANDUM. 

IN this term Robert Henri/ Peckwell, of Lincoln’s Inn, 
and William Frere , of the Middle Temple, Esquires, 
were called Serjeants, and took for the motto on their 
rings, “ Traditum ab antiquis servare” 


END OF EASTER TEEM. 
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A 

ABUTTAL. 

See Deed. 

ACCORD AND SATISFAC- 
TION. 

See Pleading, 3. 

ACT OF BANKRUPTCY. 
See Bankrupt, 1. 

ACCOUNT. 

See Assumpsit, ‘ 2 . 

ACTION ON THE CASE. 
See Bill of Exchange, 3. 

1, TV A. make an inquiry of B. as 
to the circumstances of C. t 
with respect to opening au account 
with him as a general customer, 
and B. fraudulently misrepresents 
him, in consequence of which A. 
sells C. goods from time to time, 
and is afterwards a loser by him, 
an action lies for the deceit; al¬ 
though the buyer paid for the first 
parcels of goods, on the purchase 
of which the reference is rpade. 

jPoge 558 


2. But the Defendant is liable only 

within a reasonable time, and to 
a reasonable amount. ib. 

3. If one who has sold on the repre¬ 
sentation of another concerning 
the buyer’s circumstances, after¬ 
wards tells -the buyer he will sell 
him no greater amount without 
further references, and after that 
entrusts him to a greater amount; 
the author of the misrepresenta¬ 
tion is not liable beyond the sum 
due at the date of the Plaintiff*s de¬ 
claration. Hutchinson v. Bell. ib. 

ACTION, Limitation of. 

See Limitation of Actions. 

ADDITIONS. 

See Notice of Actions. 

ADMINISTRATION. 

See Executor, 

ADMINISTRATOR. 

See Executor. 

ADMIRALTY. 

See Courts, 1. Prize Money: 
Convoy. 


ADMIS 
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ADMISSION. 

See Evidence, 2. 

ADULTERY. 

See Covenant, 3 . 

AFFIDAVIT. 

See Fine, 2. 

AGENT. 

See Assumpsit, 2. 

AGREEMENT. 

1. Thu. Defendant promised to pay 

• the Plaintiff" 5l. “ if he would pro- 

** vide a tenant for certain pre- 
“ mises, and get him 3501 . for his 
4t lease.” The Plaintiff" procured 
one with whom the Defendant 
entered into an agreement, and re¬ 
ceived 501. as a deposit. $. being 
unable to complete his engagement 
the Defendant afterwards consent¬ 
ed to release him from the further 
performance of it, but retained the 

• 50l. The Court held that this was 
a substantial performance of the 
the condition on the part of the 
Plaintiff*; and that he was, there¬ 
fore, entitled to recover the 5l. 
from the Defendant, liorford v. 
IVilson. Page. 12 

2. The Defendant, 1 in consideration 
of his hav ing procured one D. to 
serve on board the ship IV. for a 
particular voyage, received from 
the Plaintiff four guineas, and af¬ 
terwards signed a note by which 
he engaged “ to pay the Plaintiff" 
“ four guineas if the said I)., a 
“ seaman, did not proceed in the 
“ said ship upon the intended voy- 
“ age.” [t*was discovered that D. 
was not a seaman, and the captain 
of the W. refused to receive him. 
The Court held that the above 


note did not amount to an under-* 
taking on the part of the Defend¬ 
ant, that I). was a seaman, but 
was merely a stipulation for his 
personal service. Levy v. Haw. 

Page 65 

3. Qu. If the Defendant had under¬ 
taken to procure a seaman, whe¬ 
ther under the above circum¬ 
stances, the four guineas paid by 
the Plaintiff could have been re¬ 
covered upon account for money 
had.and received to his use ? Levy 
v. Haw. ib. 

ALIEN ENEMY. 

See Courts, I. Fine, 3. 

1. I fan alien enemy, a prisoner of 
'war, makes a contract, it may be 
enforced bv the king for the bene- 

tf 

fit of the crown. Maria v. Hall. 

29- 23. 

2. And if the crown does not en¬ 
force it, the prisoner may sue on 
it after the return of peace. 29*33. 

ALLEGIANCE. 

See Courts, 1. 

ALLOCATUR. 

See Lien. 

ALTERATION OF WRIT¬ 
TEN INSTRUMENTS. 

See Recovery, 5. Bill of Ex¬ 
change, 3,4, 5 . 

AMENDMENT. 

&eeBAiL,lI. 1.4. Recovery, 1, 
2.4,5, 6,7, 8. Practice, 1,1. 

ANNUITY. 

1. No memorial js necessary to be 
enrolled of an annuity granted in 
consideration of the grantee re¬ 
signing her trade and leasehold 
premises to the grantor. 35G 

2. Though 
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2. Though part of the consideration 
was book-debts, and stock in trade. 

Doe, on demise of Johnston, v. Phil¬ 
lips. ib. 

3. Where an annuity is secured up¬ 

on land expressed to be of equal 
or greater annual value, before the 
Coufit will set aside, upon the infe¬ 
riority of the value of the land, a 
warrant of attorney given as p 
collateral security, for the want of 
a memorial, they will direct an is¬ 
sue, to try whether the land be of 
less annual value, and wiU*not try 
that matter upon affidavits. Saun¬ 
ders v. Wright. iiOi) 

4. Especially if there be conflicting 

evidence of the value of the lands. 
Saunders v. fVright. ib. 

5. An annuity was granted in consi¬ 

deration of a debt before secured 
by bond. The grantee’s refusal 
to deliver pp the bond neither 
makes the consideration to be 
falsely described. 372 

•6. Nor is such a keeping back of part 
of the consideration, as to vacate 
the annuity. 372 

7. An annuity was granted in consi¬ 

deration of a bill accepted, which 
was dishonoured by the acceptor, 
but paid by the drawer on notice; 
held that this was not such a non¬ 
payment of the bill as to vacate 
the annuity. ib. 

8. Though the bill was accepted for 

the accommodation of the drawer, 
who undertook to furnish assets 
for payment, and neglected to do 
so. ib. 

9- It is discretionary with the Court, 
whether they will give*relief under 
the 4tli section <jf 17 G. 3. c. 26. 
Cook v. Lower. ib. 

10. Where a contract of life annuity 
is avoided, aud the grantee is to 


receive back his principal and le¬ 
gal interest, if annuity instalments 
to a greater amount than the prin¬ 
cipal and interest have been paid, 
Whether it is reasonable that the- 
grantee shall re-fund? quart . 
Bur don v. Browning. 520 

1 1. The premiums of life insurance 
cannot,without a special contract, 
be charged 011 the grantor of a re¬ 
scinded annuity. 522 

APPEARANCE. 

See Amendment, 1. 

APPOINTMENT. -~ 

See Power. 

APPORTIONMENT. 

See Freight, 1.2. 

l.Upon an agreement to pay cer¬ 
tain pilotage and port-charges for 
an entire voyage, though a part 
only of the cargo is delivered, m 
there shall be no apportionment 
* of the pilotage and port-charges, 
but the whole shall be paid. 
i'hristi y v. Row. 300 

APPRENTICE. 

See Assumpsit, 1 . 

APPROVER. 

See Common. « 

APPURTENANT. 

After an easement has been extin¬ 
guished by unity of possession, a 
new easement is not created by a 
grant of a messuage and land with 
common appurtenant: though 
those vtho have occupied the tene¬ 
ment since the extinguishment 
have also used common therewith. 
Otherwise, if it had been a grant 
of all commons used therewith. 
Clements v. Lambert. 205 



620 


INDEX TO T.HE PRINCIPAL MATTERS. 


ARBITRATION. 

1. In order to impeach an' award* 
upon the face of which no objec¬ 
tion appears, it is not sufficient to 
state facts from which it may be 

• inferred that the award was found- 
1 e d upon an incorrect notion of 
the law of the case. 

. # 48 

2. Senib. That if an arbitrator 
chooser to pul tho law out of the 
question, and to award the pay¬ 
ment of a conscientious demand 
arising out of a transaction which 

_ Jie knows to be illegal, he may do 
so. Quare. Delver v. Barnes, ib. 

S. Upon a reference at nisi prius, 
an arbitrator cannot award a 

• greater sum than that for which 
the verdict is taken. But if he 
awards a greater sum than the 
amount of the veidict, and judg¬ 
ment is entered for the whole, and 
it appears that a part of the sum 
.is covered by a countervailing de¬ 
mand which never was a subject* 
of dispute, so that only a balance, 
less than the amount of the ver¬ 
dict, is ultimately to be paid over, 
the Court will reduce the judg¬ 
ment to .the amount of the ver¬ 
dict, and grant execution for the 
sum really due. 151 

4. Where an arbitrator has power to 

order what he should think Jit to be 
done by either of the parties re¬ 
specting the matters in dispute; 
Quaere, Whether he might not di¬ 
rect them to consent to an appli¬ 
cation to the Court for enlarging 
the damages given by thb verdict ? 
Prentice v. Reed. ib . 

5. If no directions are given respec¬ 
ting the costs of au awarcl, they 
are to be paid by both parties 
equally. Grove v. Cox. 165 


6. If an arbitrator has power toen- 
large the time for making his 
- award to any other day, he may 
enlarge it more than one e. Payne 
v. Deackle. 500 

7* If an award direct one of two 
things to be done in the alterna¬ 
tive, and either of the twp is un¬ 
certain, or impossible, it is incum- 
. bent ou the party to perform the 
other of them. Simmonds v. 
Swaine. 549 

8. If an award direct that money 
shall.be paid, or be secured to be 
paid, the party must either pay 
the money, or give such security 
as is satisfactory to the person 
entitled to receive.it. ib. 

9..If it be not a condition of the 
submission, that the award shall 
be made on all the points sub¬ 
mitted, an award determining 
some of the points only is good, 
provided that the omission of the 
others do not destroy the equi¬ 
poise of consideration. 549 

10. If an award order two things in 

favour of one party, one of which 
is uncertain, or for other reasons 
cannot be enforced, he may w aive 
this, and sue upon the breach of 
the other. ib. 

11. If an arbitrator be appointed to 
aibitrate a certain measure con¬ 
templated between two parties, 
(as a dissolution of partnership,) 
he is not necessarily bound to di¬ 
rect that the partnership shall be 
dissolved. Simmonds v.Swaine ib. 

ARREST. 

* 

See Practice, II. Privilege. 

ARSON. 

See Stamps, 2. 
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ASSAULT. 

Costs, 1. 

ASSIGNEES OF BANKRUPT. 

See PaorEnTY in Chattels, 1. 

ASSUMPSIT. 

•See Freight, 1. 

1 . The master of an apprentice, 

who has been seduced from his 
service to work for another pw- 
son may waive his action for 
the tort, and bring an action of 
indebitatus assumpsit for .work and 
labour done by his apprentice, 
against the person who tortiou^y 
employed him. Tightlys.Clous- 
ton. * 112. 

2 . If goods are consigned to a factor 

for sale on commission, it shall 
be presumed that he contracts to 
account for such us are sold, to 
pay over the proceeds, and to re¬ 
deliver the*residue unsold, on de¬ 
mand. 672 1 

3. A nd an action does not lie against *| 
him for not accounting, till after a 
demand made of an accouut. 

572 

4. Therefore the statute of limitati¬ 

ons runs only from the time of a 
demand made. ib. 

5. After a reasonable time elapsed, 
a jury might presume that the con¬ 
signor had made a demand, and 
that the factor had accounted, ib. 

6 . And 14 years would be a suffi¬ 
cient time for such a presumption. 

ib. 

7 . If it were not rebutted by circum¬ 
stances. Top ham v. Braddick. ib m 

ATTACHMENT. 

See Practice. • 

ATTAINDER. 

1. A person attained of felony can- 
Vol. I. 


not be heard by petition to the 
Chancellor to supersede a emu- 
misson of bankrupt issued against 
him. 83 

2. Whether his attainder directly 
rose out of tire commission of bank¬ 
rupt, or is wholly irrelevant to it. 
Rex. v. Bullock. ib. 

ATTESTING WITNESSES. 

See Evidence, IV. 1, 2, 3, 4,5. 

ATTORNEY. * 

See Bail, I. 2. Lien. Wrrrant 
oe Attorney.' - - 

1. A Plaintiff may, without consul¬ 

ting his attorney, compromise an 
action with the Defendant, and 
take on himself the payment of the 
costs to the attorney, if there be 
no fraudulent conspiracy to cheat 
the attorney of his costs. Chap-' 
man and another v. If mo. 341 

2. Upon the death of the attorney in - 
the cause, notice must be given 
to the opposite party of the ap¬ 
pointment of the new attorney, be- 
Yore he can proceed in the cause. 

lip lands. Noakes. 342 

. ATTORNEY’S BILL: 

1. Ifaclient in the course of a cause 

advatices money to his attorney 
for specific disbursements in the 
cause, those disbursements must 
nevertheless be included in the 
bill of costs. ,536 

2. Therefore, where, upon taxation, 

a sum \vas deducted less than one- 
sixth of the amount of the hill deli¬ 
vered, including those disburse¬ 
ments, the Court ordered the client 
to pay the costs of the taxation. 
Hindle v .Shacldeton. ib. 

T t 
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ATTORNEY, POWER OF. 

See Authority. Warrant of 
Attorney. 

AUTHORITY. 

See Power, 1, 2, 3, 4, 5. In clo¬ 
sure Act, 1. Snip} 3. Arbi¬ 
tration. 

1. A power of attorney to receive 
all salary and money, with all the 
principal’s authority to recover, 
compound and discharge, and to 
give releases, and appoint substi¬ 
tutes',~does not authorize the attor- 

■“liey lo negotiate bills received in 
payment. 347 

2 . Nor to indorse them in his own 

■ name. Hog v. Snaith. ib. 

3. Nor does a power to transact all 
business. Hay v. Goldsmith. 349 

AWARD. 

See Arbitration. 

B 

BAIL. 

See Payment of Money into 
Court. 

1. Of the arrest and the bail. 

II. Proceedingr against the bail 
or the sheriff. 

III. Surrender of the principal. 

IV. Discharge by other means. 

V. Writ of error. 

I. 

1 . The want of a description of bail 
is cured by the Plaintiff excepting 

to them. Bigg v. Dick. 1J.- 

Pierson v^ Williment. 0 18 

2 . If bail is' added to an attorney, 
and justifies without opposition, 
the Court will not set aside the 


allowance of bail. Belli Gale. .162 

3. Any persons may be hail for the 

purpose of rendering the princi¬ 
pal. Bell v. Gate. 163 

4. An attorney no bail. Richie v. 

Gilbert. 164 

5. An attorney’s clerk, though not 

under articles, is objectionable as 
bail. Cakish v. Ross. ib. 

\ II. 

1 . In an action on a bail-bond, if 
the issue depends on the date of 
the appearance,the Court,upon an 
application by the Plaintiff, will 
order the day of the appearance 
to be entered in thefilazer’s book. 

23 

2 . Although, before the application 

to the Court, issue has been al¬ 
ready joined on the plea of com- 
per nit ad diem . Austen and 
Others , Assignees of the sheriffof 
Middlesex v. Fenton. ib. 

3. The Plaintiff must proceed 
against the sheriff within a reaso¬ 
nable time, and after that is elap¬ 
sed, he cannot resort to the sheriff 
although he had been delayed by 
listening to proposals for a com¬ 
promise made by the Defendant. 
The King v. The Sheriff of Lon¬ 
don, in Peacock v. Leigh. Ill 

4. If the sheriff omits to take a bail- 
bond upon the arrest, and after¬ 
wards, upon an action being com¬ 
menced against him for au escape, 
causes bail to be perfected, the 
Court will order the allowance of 
bail to be set aside, that the action 
npay proceed. How v. Lacy . 

119 

5. In Scirefacias against the bail, if 
there be a failure of the record 
through a misprision of theofiicer 
of the court, the Court will per¬ 
mit the recognizance to be amend- 



•index to the principal matters. 


621 


ed. Mann v. Callow and another. 

221 

III. See Bail,1.3. 

If a Defendant become bankrupt, 
and be required to appear to a 
commission in a distant county, 
the Court will enlarge the time 
for the bad to surrender him, till 
a reasonable time after the endj^f 
his last examination. Glendining 
v. Robinson. 820 

IV. 

1. A cognovit conditioned for pay¬ 
ment by instalments discharges 
the sheriff. Jl'he Kingv. The She- 
riff of Surrey, in a cause of Brew¬ 
er v. Clarke. *159 

g. If bail enter into a recognizance 
although they are excepted to and 
never justify, they are liable. 
BramwelU and Another v. Far¬ 
mer and Another, bailoj Leffman. 

427, 

3. The Plaintiff, at the desire of the* 
sheriff s officer, forebore to enforce 
an attachment in the first instance, 
and ten days afterwards applied to 
the sheriff for the debt and costs ; 
held that the sheriff was not dis- 
discharged by the indulgence giv¬ 
en to the officer. The King v. 
The late Sheriff of London, in the 
case of Jones v. Broadknisht. 

489 

V. 

1. Where a writ of error is brought 
upon a judgment on demurrer, in 
the case of a scire facias sued out 
pursuant to the stat. 8 & 9 IF. 3. 
c. 11. s. 8. bail in error is not re¬ 
quired. Sparkesv. O' Kelly. 168 

2. If a declaration in debt contain 
any one count on a contract on 


' which debt would not lie at the 
time of passing tiie stat. 3 Jac. 
1. c. 8. bail in error is not 
necessary. 540 

3. Debt will not lie on a bill of ex¬ 
change against the acceptor, ib. 

4. Therefore bail in error is not ne¬ 
cessary upon a judgment in debt 
against the acceptor of a bill, ib 

5. Nor upon a judgment for goods 

sold and delivered. ib. 

6. Or for money paid. ib. 

7. Money lent. ib. 

8. Money had and received* ib. 

9. Or on an account stated, TVefcbjr. 

Geddes. 540 

BAIL-BOND. 

See Bail. 

BANKRUPT. 

I. Of the bankruptcy and com¬ 
mission. 

II. Of the bankrupt's rights, and 
duties. 

III. Of the bankrupt's estate. 

If The stat. 46 G. 3. c. 135. s. S. 
which makes a docket notice of a 
prior act of bankruptcy, does not 
make it proof of a prior act of 
* bankruptcy, nor proof of a prior 
debt sufficumt to sustain a com¬ 
mission. 71 

2. it is not sufficient, in order to 

invalidate a commission of bank¬ 
rupt, to prove a prior act of bank¬ 
ruptcy, without also proving a 
prior debt sufficient to sustain a 
commission. ib. 

3. It is'not competent for a bank¬ 
rupt to set up a former act of 
bankruptcy in ordej; to invalidate 
his commission. Rex v. Bullock. 

71. 82 


T t 2 
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4. Semb. That commissioners of 
bankrupt may receive evidence 
of the act of bankruptcy from a 
creditor who seeks to prove under 
the commission. 71 

8. Or at least if they do, after evi¬ 
dence aliunde of bankruptcy, 
proof that the commissioners de¬ 
clared the bankrupt to be such 
on the creditor’s evidence, will 
not disprove the allegation that 
lie was u duly declared a bank¬ 
rupt.” Rex v. Bullock. ib. 

6 . If a trader, whose house of trade 
-is-in Ireland', comes to England 

on business, and again quits this 
country to avoid an arrest by a 
creditor, it is such a departing 
the realm as constitutes an act of 
bankruptcy. 270 

7. An intent to delay a creditor 
makes the leaving the realm or 
dwcllinghouse an act of bankrupt¬ 
cy : it is not necessary that a cre¬ 
ditor should actually be delayed. 

ib. 

8 . A., trading in London, pur¬ 
chases goods to be sold by A. 
and II., partners in trade in Dub¬ 
lin,and charges them to A. and B. 
dt prime cost; this creates a debt 
due from B. in England, arid 
makes him a trader here. Wil¬ 
liams v. Nunn and Another. 270 

0 . Whether a departing the dwel¬ 
ling house be accompanied with 
an intent to delay a creditor, is a 
question of fact for a jury to de- 
decide, upon all the circumstances. 

273 

10. If it be not accompanied with 

such intent* it is no act of ^bank¬ 
ruptcy. Aldridge and Another v. 
Ireland. ib. 

11 . A commission of bankrupt can¬ 
not be supported on the petition 


of one only of two partners to 
whom a joint debt is due. Buck- 
land and Others Assignees v. New- 
same. 477 

12 . If a trader gives a general or¬ 
der to be denied, and is denied 
to a creditor, it is beginning to 
keep house, though he immediate¬ 
ly overtakes him, and says he was 

\not afraid of him. Mucklow v. 
May. 479 

H. 

A bankrupt cannot be permitted to 
set up a prior secret* act of bank¬ 
ruptcy to impeach his commission, 
either at law or iq equity. The 
King v. James Bullock. 71. 82 

III. See Property in Chattels, 

1 . 

BARON AND FEME. 

V» 

See Pleader, V. 7* Privilege, 
2, Fine, 1. 

L 

Where a feme covert has for many 
years been separated from her 
husband, and during that time 
has received for her separate use 
the rents of her own property, 
which accrued to her by devise 
after the separation, she shall be 
presumed to receive the rents and 
acknowledge the tenancy, by her 
husband’s authority. Doe , deni. 
Leicester v. Biggs. 367 

BILL OF LADING. 

See Licence, 1. 

BILL OF PARTICULARS. 

See Piiactice, III. 1,2,3; 

• 

BILL OF SALE. 

See Fraudulent Conveyance. 
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BILL OF EXCHANGE. 

See Pleading, V. 4, 5, 6, 7• 

1. In an action against the drawer of 
a bill ot' exchange, in consequence 
of the acceptor’s default, the Court 
will leave it to the jury to pre¬ 
sume from circumstances, (such 
as the payment of a part of the 
bill, without any objection to the 
want of notice, &c.) that notice 
was regularly given. Horjard v. 
(1/Ison. 12 

Q. It is not of itself a defence to an 
action by the indorsor of a bill of 
exchange, to plead that it \vas 
accepted for the accommodation 
of ihe drawer, without considera¬ 
tion, and was indorsed over giftcr 
it becuine due. Charles v. Alars- 
tien. 224 

3. if upon a bill being presented for 
acceptance, the payee alters it as 
the time of payment, and accepts 
it so altered, he vacates the bill as 
against the diawer and indorsers.* 
Paton v. Winter and Another. 420 

4. But if the holder acquiesces in 

such alteration and acceptance, it 
is a good bill as between the 
holder and acceptor. ib. 

5. The keeping the bill, and pre¬ 

senting it for payment at the de- 
feired period, is proof of such 
acquiescence. 420 

6. And the holder cannot afterwards 

maintain an action on the case 
against the acceptor, for thereby 
destroying the bill. Paton v. 
Winter and Another . ib. 

BILL OF LADING. 

See Freight, 5. 

BYE-LAWS. 

1. Where the general consejit of the 


persons engaged in a trade, ba9 
established certain rules for the 
conduct of that trade, it is not 
competent for any number of in¬ 
dividuals, to promulgate a con* 
trary regulation. 211 

2. And though they may agree a- 
mougst themselves to adopt new 
rules, they cannot thereby deprive 
one who has not assented to their 
compact, of the benefit of the old 
rules, as against themselves, ib. 

3. Though it be a trade recently 

established. _ — ib. 

4. More especially if the trade^aqd 
the custom, be of such a nature, 
that the subjects of several na¬ 
tions partake in the trade, and 
are governed by the custom. Fen - 
nings v. Lord Grenville. ib. 


c 

CARRIER. 

See Ship, 3 . 

CASES— over-ruled, doubled, er- 

plained,distinguished,or observed on. 

• 

Earnardi&tone v. Chapman, Bull. 

N. P. 34. * 247 

Duller v. Harrison, 2 Cowp. 36.5. 

3(i3 

Clarke v. Reed, 1 New Rep. 3 It*. 

2 GO 

Comber v. Hill,Str. 969. S.C. An- 
naly, 22. 239 

De Goles r. Ward, Forrester, 243. 

76 

Fawcet v. Strickland, Willes, 57. 

Cdmyn, 578. * 441.447 

Grant v. Delacour, (466.) 476 

Gregory v. Christie, B. R. 24 G. 3. 
Park, 67. 456. 476 
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Harbin v. Edwards, 2 T. R. 587. 

CS 382 

Holward v. Andre, 1 Bos.& Pull. 32 

57 

Jackson o. Hilias, E. term 45 G. 3. 

162 

Lonsdale (Lord)®. Church, 2 T. R. 

388. 220 

Master v. Miller, 4 T. R. 336.423 
Pond r.Underwood,2 Ld.Ray. 1210. 

363 

Price v. Shute, Molloy, lib. 2. c. 10. 

s. 28. 423 

RadcliftcM3u Tate, 1 Keb. 779. 55 
Roberts v. Holt, 2 Sho. 443. 312 

Sadler v. Evans, 4 Bur, 1986. 363 
Salvador v. Hopkins, 3 Bur. 1707. 

476 

Scurry v. Freeman, 1 Bos. & Pull. 

381 .516 

Smith v. Dovers, Doug. 427. 224 
Stevenson v. Grant, 2 New Rep. 

103 222 

Stick/e v. Pearson , Exchequer- 
chamber, 1807. 324 

Stilt v. War dull t Park , 6 Ed. 388 

456 

Thynnc v. Rigby, Cro. Jac. 314; 

3.54 

Wilson v. Macreth, 3 Burr. 1824. 

535 

■ 

■# 

CERTIFICATE. 

See Costs. 

CHARTER. 

See Market. 

CHARTER-PARTY. 

i 

See Ship, 3. 

collector:. # 

See Money had and received. 


COLLUSION. 

See Tenant for Years. 

COMMON. 

See Appurtenant,1. Evidence, 
I. 3, 4. 

1. There can be no approver in de¬ 
rogation of a right of common of 
, turbary. 435 

2Y At common law the lord might 
approve against common of pas¬ 
ture appendant. Grant v. Gun¬ 
ner anAnother. ib. 

„ COMMON RECOVERY. 

See Recovery. 

COMPOSITION, DEED OF. 

Although a debtor compoundingwith 
his creditors gives them the secu¬ 
rity of a third person for payment 
of part of the stipulated dividend, 
he is not discharged upon pay¬ 
ment of that part only, if the re¬ 
sidue continues unpaid. Walker 
and Others v. Seaborne. 526 

COMPOSITION OF PENAL 
ACTIONS. 

See Penal Action. 

CONDITION ALTERNA¬ 
TIVE. 

See Arbitration, 7. 

CONFIRMATION. 

| The confirmation by a competent 
| authority of> an office assumed 
I without authority, cannot divest a 
I right acquired by a stranger be¬ 
fore the confirmation, and adverse 
to the title of the officer. Donelly 
v. Popham. 5 
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CONSIDERATION. 

See Pleading, 6, 7. 

CONSOLIDATION RULE. 

See Practice, VII. 3. 

CONSUL. 

See Privilege. 

CONTEMPT, 

See Pleading, V. 3. Practice. 
III. 2. 

*• 

CONTRACT. 

See Alien Enemy, l. 

CONVEYANCE. 

See Deed. Fraudulent Con¬ 
veyance. Title. 

■ 

CONVOY. 

1 . The sailing with convoy required 

by the stat. 43 Geo. 3. c. 57. is a 
sailing with convoy for the voy¬ 
age 249 

2 . It is not sufficient to sail with a 

convoy appointed for another voy¬ 
age, though it may be bound upon 
the same course for great part of 
the way. 249 

3. A ship cannot legally sail from 

port to port without convoy. Un¬ 
less she is bound from port to 
port. . ib. 

4. If aconvoy has sailed, a ship can¬ 
not legally elideavour to overtake 

ib 

5. The stat. 43 Geo. 3.c. 57. does not 
avoid policies on ships sailing 


| without convoy, unless the party 
interested in the assurance was 
privy to or instrumental in the 
sailing without convoy. Ifeuder- 
son v . Hi ride , 250. it. Cohen v. 
Hinckley. ib. 

COPIES. 

See Practice, IV. 2. 

COSTS. 

I. When pay able by and to per¬ 
sons in gen eral. 

II. When payable ffy’ahd to par¬ 
ticular persons. * ™ 

III. Of staying proceedings till 
costs paid or security given. 

I. See Venue,i. Arbitratidn. 

1 . If, in an action of assault and bat¬ 
tery, the Defendant justify the as¬ 
sault and plead not guilty to the 
battery, and, at the trial, a verdict 
be found in his favour upon tie.m 
justification, and for the Plaintiff, 
with a farthing damages, upon 
the issue of not guilty, the Plaintiff 
unless the Judge certify, will not 
be entitled to more costs than 
damages, lirenan and Wife v. 
Redmond. ](> 

*2. If the Plaintiff has incurred the 
costs of instructing counsel to 
move for an attachment before the 
Defendant gives notice of his sur¬ 
render, though he surrenders be¬ 
fore the attachment is actually 
obtained, the Court will order the 
costs of those instructions to be 
paid by the Defendant upon set¬ 
ting aside the attachment. The 
King v. The Sheriff' of Middlesex, 
hi Irwin v. Hogg. 5(> 

3. An application for costs, under 
the 43 Geo. 3. c. 46. cannot be 
supported by a reference to the 
T t 4 
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notes of the Judge before whom 
the cause was tried. Fountain v. 
v. Young . 60 

4. An affidavit made to support such 

an application* must shew there 
was no reasonable or probable 
cause for the arrest. Fountain , 
Administrator of Crump , v. 
Young. ib. 

5. If one count state an assault on a 
man, and an assault on the horse 
which be is riding, and the jury 
give a verdict with general dam¬ 
ages under 40$., the Plaintiff shall 
have no nTGre costs than damages. 

D 

Bannister v. Fisher. 357 

6. Where a statute prohibits an act, 

and gives damages for the viola¬ 
tion, with costs of suit, it does not 
take away the Judge's power to 
certify, under 43 E/iz. c. 6. that 
the costs are less than 40s. Wil¬ 
liams v. Miller. 400 

7 - If there be a probable cause of 
action, however oppressive or cor¬ 
rupt the motives of bringing the 
action may be, the Court cannot 
give the Defendant costs under 4Q 
Geo. 3.c. 46.s. S. Whitby v. Sea¬ 
man, E.T. 49. <3. 3. 

8 . If bail have been opposed and re¬ 
jected, the Court will not permit 
other bail to justify till the costs of 
the former oppositions are paid. 
Rex v. Sheriff of Middlesex. 57. 
— Mitchell v. Claridge. 58. n. 

II. See Practice, VIII. 1. IV. 5. 

If money when recovered would be 
assets, the executor suing is not 
liable to costs. Thompson Vi Stent. 

322 

411 . 

Security for costs is not required 
of ait English subject, though 


| abroad. Tullock v. Croioley. 18 

2. If an action be brought without 
the knowledge of the Plaintiff, 
who is out of the realm, the Court 
will require security for the costs 
to be given 011 the part of the 
Plaintiff. Ball v. Adrian. <34 

COVENANT. 

1‘ ,A covenant, by a tenant, to 
yield up in repair at the expira¬ 
tion of his lease, all buildings, 
which .should be erected during 
the term, upou the demised pre¬ 
mises, includes buildings erected 
and used, by the tenant, for the 
purpose of trade and manufacture, 
if such buildings be let into the 
soil, or otherwise fixed to the free¬ 
hold, but not where they merely 
rest upon blocks or pattens. Nay¬ 
lor and Another , Executors of 
Samuel Naylor, v. Col tinge. 19 

2. A restrictive covenant in an inden¬ 

ture, with alternative liquidated 
damages, is equivalent to a grunt. 
Attersoll v. Stevens. 183 

3. Proviso that an annuity should 

cease if a lady should associate, 
continue to keep company with, 
or cohabit or criminally corres¬ 
pond with J. F. All inter¬ 
course whatever, though the 
most innocent, is within the terms 
of the deed. Lord Dormer v. 
Knight. 417 

COVERTURE. 

See Privilege, 2, 3. 

COUNTY. 

See Recovery, 8. Venue. 

COUNTY PALATINE. 

See Venjje. 
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COURTS. 

1. 'A manslaughter committed in 
China by an alien enemy, who had 
been a prisoner of war, and was 
then acting as a mariner on board 
an English merchant ship, on an 
Englishman, cannot be tried here 
under a commission issued in pur¬ 
suance of the statutes 33 Hen. 8. 
c. 23. and 43 Geo. 3. c. 113. s. d." 
The King v. Antonio Depardb. 

26 

2 . The 46 Geo. 3. c. 87. (the; Court 
of (Requests act for the borough 
of Southwark) s. 12. contains an 
exception of any debt for any sunft, 
being the balance of an account 
oh demand originally exceeding 
bl. A debt, originally above *bl. 
but reduced, by a partial pay¬ 
ment, below that sum, is within 
the exception. Fountain v. Young 

60 

3. An action upon the case for neg¬ 
ligence in driving the Plaintiff ’s 
carriage contrary to an implied 
assumpsit , is uot a demand com¬ 
ing within the jurisdiction of the 
Southwark Court of Conscience. 
Lawson v. Moggridge. 3[)G 

CROSS REMAINDERS. 

See Devise, II. 2. 


D 

DAMAGE, TEMPORAL. 

See Defamation. * 

• 

DAMAGES, MEASURE OF. 

$ee Action on the Case* 


1 . J. T. demised land to the Plain¬ 
tiff at an annual rent for 21 years, 
with liberty to dig half an acre of 
brick earth annually: the lessee 
covenanted that he*wouid not dig 
more, or if he did, that be would 
pay an increased rent of 375/. 
per half acre, being after the same 
rate that the whole brick earth was 
sold for. A stranger dug and 
took away brick earth: the lessee 
recovered against him the full 
value of it. it was held that he 
was entitled to retain»rhs whole 
damages. Atlersoll v. Stevens .• 

183 

2 . Upon the breach of the warranty 

of a horse, if the horse is re’urned, 
the measure of damages is the 
price paid for him. 366 

3. If the horse is not returned, the 
measure of damages is the differ¬ 
ence between his real value and 
the price given. 

4- If the horse is not tendered to the 
Defendant, the Plaintiff can re¬ 
cover no damages for the expence 
•f his keep. Caswell v. Coarc. ib. 

DAMAGES, SPECIAL. 

See Defamation, 1. 

• 

DAMAGE FEASANT. 

See Distress. 

deceit: 

See Action on the Case, j o i 

DECLARATION. 

See Practice, III. 3. 

. DEED.. 

1 . Abuttal in its strict sense includes 
the idea of contiguity. 495 
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2 . Abuttals are not in general to be ' 
construed strictly. ib. 

9 . But if the description of abuttals 
bo such, that, if correct, it might 
increase the* value of the premises, 1 
and induce the purchaser to take 
the laud on that account, the deed 
is not merely evidence that the 
land abuts according to the de¬ 
scription, which might be answer¬ 
ed by contrary evidence, but it 
shall amount to a grant that the 
land abuts as it is described. 

— ib. 

•*4. \A. granted to B. land of unequal 
width, described ns abutting on a 
road on his own soil. It abutted 
in the broadest part on the road, 
but in the narrowest part a nar¬ 
row strip of the grantor’s land in¬ 
tervened between the road and 
the premises granted. Held that 
the grantor and those claiming 
from him were concluded from 
preventing the grantee to come 
out into the road over this slip of 
land. Roberts v. Karr. ib. 

4 

DEFAMATION. 

See Pleading, IV. 1, 2. 

If in consequence of words spoken 
the Plaintiff is deprived of sub¬ 
stantial benefit arising from the 
the hospitality of friends, this is 
a' sufficient temporal damage 
whereon to maintain an action. 
Moore , Gent. v. Meagher. 39 

DEMAND, WHERE NECES¬ 
SARY. 

See Assumpsit, 2, 3. 

DEMURRAGE. 

If a ship being freighted on a single 
voyage outwards, be prevented by 


default of the consignees or res¬ 
traint ^ princes from delivering 
the w hole cargo, and brings part 
back, the master will be entitled 
to demurrage from the time of 
her arrival at the port of loading 
and notice, till the owner receives 
the cargo, or the master has had 
time to discharge it, if abandoned 
by the owner. Christie v. liorce. 

3(X) 

DEPOSITED INSTRUMENT, 
RIGHT TO SUE ON: 

See Practice, VII. I 
DEVISE. ' 

I. By what words lands, shall 

pass. 

II. IVhat estate . 

I. 

1 . A general residiujiy clause will 
carry estate not in the contem¬ 
plation of the testator, unless the 
will contains special indications 
of a contrary intention, d/or- 
gan, on the demise of Surman v. 
Surman. 28y 

H. 

1 . An executory devise over, con¬ 
tingent in case J. B. shall die 
and not attain the age of 21, or 
having no issue, is defeated either 
by J. B. attaining 21, or by his 
having issue. Kastman v. Baker. 

174 

2 . Wherever it appears to be the in¬ 

tention of a testator that the whole 
of his estate shall go over toge¬ 
ther, upon the failure of issue of 
more than two tenants in com¬ 
mon, cross remainders shall be 
implied between them in the mean 
time, in order to effectuate that 
intent. Doe, dem . Georges, v. 
Webb , 234 
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3. Under a devise of freehold pro- 
•perty to the relations on my stile, 

all those shall take who would be 
entitled to personal estate under 
the statute of distributions. 263 

4. As well in the maternal, as in the 

paternal Line. ib. 

b. Ami the devise speaks at the time 
ot i he testator's death, not at the 
timeoi framing the devise. ib' 

6. Therefore oue who was related 

in equal degree at the time of 
making the will, having died be¬ 
fore the testator, leaving ft son, the 
son was held not entitled to a 
share, as a relation. Doc debt. 
Thrcaites v. .Over. ib. 

7. Devise to A. for life, remainder 

to testator's children as B. shall 
appoint. The fee simple becomes 
vested on the testator’s death in 
all his children then living, sub¬ 
ject to b® devested by the ap- 
pointment. Morgan dem. Sin- 
man v. Surman. 28<j 

8. Whether a right of entry be de¬ 
visable. Dub. per Mansfield C. 
J. Goodright v. Forrester, 578. 
ContraryB. 11. S. (J. 8 Bast, 552. 

604 

DISSEISIN, ACTUAL. 

See Fine, 4. 

DISSEISIN, AT ELECTION. 

See Goodright v. Forester, 
passim . 578. 

DISTRESS. 

See Fences, 1,2,3,4, JIeplevin. 

1. No action lies against one who 
distrains cattle damage feasant, for 
impounding them, instead of ac¬ 
cepting a compensation for the 
damages tendered before the cattle 


were impounded, jins comb v. 
Shore. 261 

DISTRINGAS. 

See Practice, I. 4. 5. 6. 

DOMICILE. 

See Courts, 1. 

DOWER. 

1. Dower is due of mines wrought 

during the coverture. 402 v 

2. Whether by the husband, or by 
lessees for years, whether pa^iug^ 
pecuniary rents, or rents in kind. 

ib. 

3. Anti whether the mines are un¬ 
der the husband’s own land, ib, 

4. Or have been absolutely granted 

to him to take the whole stratum 
in the land of others. Stoughton 
v. Leigh. ib. 

5. But dower is not due of mines^ 

or strata, unopened, whether un¬ 
der the husband’s soil. ib 

Or under the soil of others. 
Stoughton v. Leigh. ib. 

Note, Upon this point it was 
not urged by the counsel for the 
dovvress, that there is no possible 
^enjoyment or pernancy of profit 
of mineral strata, granted in the 
land of another, but by working 
them. In a grove of oaks, there 
is the herbage and pannage, and 
the timber is only an incident to 
the inheritance, though peihaps 
it may be the most valuable part 
of it: but the working of the strata 
is the* only enjoyment of them. 
Idea qua re de hoc. 

0. if laud assigned for dower cou- 
taiif an open mine, tenant in dower 
may work it for her own benefit. 

402 

7* Dower may be assigned of mines, 
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either collectively with other 
lands, ib. 

8 . Or separately of themselves, ib. 

9. It shall be assigned by metes and 

bounds, if practicable: otherwise, 
either by, ib. 

10 . A proportion of the profits, or, 

ib. 

11 . Separate alternate enjoyment of 

the whole for short proportionate 
periods, ib. 

12 . If the heir, being of full age, 

assign excessive dower, he has no 
remedy^** law'. ib. 

J3. 0 If the sheriff assign excessive 
dower, the heir may have a scire 
facias to obtain an assignment de 
novo. Or if ib. 

14. The heir under age assign ex¬ 
cessive dower, he may have relief 
by writ of admeasurement of 
dower. Stoughton v. Leigh, ib. 

DURHAM ACT. 

See Elections, 1. '* 


E 

' EAST INDIA COMPAN Y. 
See Insurance II. 1.2.3.4.111:6* 

EJECTMENT. 

See Notice to quit, 1 . Prac¬ 
tice, V. 3, 4. VII. 2. 

ELECTION, WHOSE IT 
SHALL BE. 

See Disseisin at Election. Ar¬ 
bitration, 8. 

ELECTIONS. 

1 . The offence prohibited by the 

Durham act. 3. G. 3. c. 15. s. 1., 


is the voting as a freeman, not 
having been 12 months admitted, 
and not having any other right of 
voting than that which the cha¬ 
racter of a freeman confers. And 
the offence must be so averred in 
the declaration. Daman v. Mar - 
ret. P a g e 128 

2 . If, at a county court held for the 
election of knights of the shire, a 
freeholder interrupt the proceed¬ 
ings, by making a great noise and 
disturbance, the sheriff may order 
him to be takeu into custody, and 
carried before a justice of the 
peace. It is sufficient, in a plea 
of justification to jui action for an 
assault and false imprisonment, 
brought against the shcrilf under 
the above circumstances, to state, 
“ that the Plaintiff made a great 
noise and disturbance at the electi¬ 
on, and then and there obstructed 
and molested the Defendant in 
the execution of his duty,” with¬ 
out stating that he thereby ob¬ 
structed and molested him. Spits- 
bury v. Micklethwaite. 146 

ENCROACHMENT. 

1 . A lesse for lives cannot acquire a 
fee by encroachment upon the 
waste adjoining the land demised, 
though accompanied by 30 years 
uninterrupted possession. But it 
shall be intended that he incloses 
the waste in right of the demised 
premises, for the benefit of the 
lessor after the term expired. 

2 . More especially if his lessor be 

seised in fee of the waste. Bryan 
v. Winwood. ^ 208 

But see Doe ex*dem. Colclough 
v. Johnson , 1 Esp. 460., where 
Lord Kenyon C. J. is said to 
have revolted at the idea that a 
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tenant could make his landlord a 1 
trespasser by implication. But it 
did not appear that the landlord in 
that case was seised of the waste. 

ENEMY. 

See Alien Enemy. 

ERROR. 

.Sec Bail Y. ' 

FJIROR, WRIT OF. 

See Bail V. 

ESQUIRE. 

See Qualification. 

ESTATE. 

See Licence. Property in 
Freehold. 

ESTOPPEL. 210 
EVIDENCE. 

T. Of the competency of witnesses. 

n o;r the evidence of particular 
facts or averments. See Way, 
1,2,3,4,5. Usage, 1. Bank¬ 
rupt, I. 1, 4, 5. 

III. Of Stamps. See Stamps. 

I. 

1. An admission made by one of two 
pai tners,after the dissolution of the 
partnership, is competent evidence 
to charge the other partner. Wood , 
assignee of Hussey , v. Braddick. 

104 

2. So the answer in Chancery of one 

partner, put in after the dissolution 
of partnership, is evidence against 
the other partneL Petherick v. 
Turner . 105 

3. Upon an issue between A. and B* 
whether C. died possessed cer¬ 


tain property, evidence may be 
given of declarations made by C. 
that she had assigned the property 
to A. Jvat v. tinch. 141 

4. Acts exercised in as%ertion of right 

upon one part of a waste, are ad¬ 
missible in evidence against occu¬ 
piers of another part of the same 
waste. Bryan dem. Child v. IVin- 
wood. 208 

5. If a commoner prescribe in right 

of a particular messuage, to have 
done by the Defendant for his 
benefit, a certain acfr which is 
a beneficial to all the commoners, * 
another commoner, who claims by 
a similar prescription in right of 
another tenement, and not by cus¬ 
tom, is not a competent witness to 
prove the charge. Anscomb v. 
Shore. 261 

6. If a Plaintiff and a Defendant are 
both willing that the Plaintiff shall 
give evidence in the cause, he is an * 

, admissible witness on his oath. 378 

7. Although he comes to defeat the 
claim of another Plaintiff suing 
jointly with himself. Norden v. 
Williamson and Twibill. ib . 

8. If one party to a civil suit be con¬ 
victed of perjury upon the testi- 
rlloiiy of another, the witness can¬ 
not in any niaiMier avail himself of 
that conviction in the same suit. 

• 52 ° 

9. Nor in another suit for the same 

cause. Semble, Bur don v. Brown¬ 
ing. 520 


1. Parole'evidence of what passed at 
the time of effecting a policy is not 
admissible to restraiir the effect of 
the policy. Weston v. Ernes. 115 

2. If a bill given in discharge of a 
debt is inadmissible by being on 
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(in improper stamp, the Plaintiff 
may prove lu$ original debt. Brown 
v. Watts. 353 

3. Offers made by the Plaintiff’s at¬ 
torney in the hearing of a third 
person to do an apt relative to the 
Defendant, which lay within the 
scope of his authority, are not ad¬ 
missible evidence to affect the 
Plaintiff with sucli offer. 398 

4. Otherwise, if the offers had beeu 

made to the Defendant. Wilson v. 
Turner. ib. 

&. Payment of money into court to 
the amount of a partial loss upon 
a valued policy, is notan admissi¬ 
on of a total loss. Mucker v. 
Palsgrave . 4J9 

III. See Stamps. 

IV. 

1. If upon fair, serious, diligent in¬ 

quiry, without evasion, an attest¬ 
ing witness is not to be found, 
evidence of his hand-writing is 
admissible to prove the attesta¬ 
tion. _ 364 

2. If on inquiry for an attesting wit¬ 
ness it appears that he has ab¬ 
sconded to avoid his creditors, the 
secondary evidence is admissible. 

. ib. 

3. Semb. That circumstances cor¬ 
roborative of the genuineness of 
the transaction, may render a 
slighter search sufficient, than 
would be required under circum¬ 
stances of suspicion. 

/ 364 

4 . Evidence that the attestmg witness 
to an intermediate assignment of a 
le^se had absconded from h>s credi¬ 
tors, was held sufficient to let in 
proof of his hand-writing, the pos¬ 
session having accompauied the 


subsequent assignment, and no 
slur being cast on the title. Crosby 
v. Percy. ib. 

5. If an attesting witness has set out 

to leave the kingdom, his absence 
is sufficiently accounted for, al~ 
though in fact his vessel may un¬ 
expectedly have been beaten back 
into an English port by contrary 
winds, just at the time of the trial. 
Ward v. Wells. 461 

6. If two parts of an instrument are 
prepared, but one only is stamped, 
the party having the custody of the 
unstamped part may give secon- 

• dary evidence of the contents of the 
agreement, if th§ other party re¬ 
fuse, on notice, to produce the 
stamped part. Garnons v. Swift. 

507 

EXCHANGE. 

See Bill of Exchange. 

EXECUTION. 

See Pr actioe, VI. 

EXECUTOR and ADMINIS¬ 
TRATOR. 

See Pleader, I. 1,2. Costs, If. 

EXECUTORY DEVISE. 

See Devise. 

EXTINGUISHMENT. 

See Appurtenant, 1. Set-opf. 

F 

4 FACTOR. 

See Assumpsit £ 2. 

FALSE CHARACTER. 

See Action on the Case. 
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FELONY. 

See Bankrupt. Stamps. 
Courts, 1. 

FEME COVERT. 

See Privilege, 2. 

FENCES. 

1. If two persons arc possessed of 
adjoining closes, neither being un¬ 
der any obligation to fence, each 
must take care that his cattle do 
not enter the laud of the other. 

> Page 529 

2 . But if two persons have the con¬ 

current possession of laud for the 
purpose that each may take profits 
of a special nature, and distinct 
from, but not inconsistent with, 
the right o£ the other, whether 
cither one is bouud to guard 
against casual damage, which 
during, and by the fair enjoyment 
of his right, may happen to the 
other, quaere. Semb. acc. per 
Eawrence J. contr. per Mansfield 
C. J. and C ha mb re J. ib. 

3. But clearly the one cannot dis¬ 
train the cattle of the other 
damage feasant. Per Cur. ib. 

4. A. having the exclusive right to 

dig stoue in a certain close, avow¬ 
ed distraining the cattle of B., who 
had the exclusive right of pasture 
there, as damage feasant, for hav¬ 
ing broken the stones ; 1$. plead¬ 
ed that there Was no fence to keep 
them off, nor did A. otherwise 
guard or protect the sfoues. A. 
replied that he wgs not bound to 
fence; and on demurrer the repli¬ 
cation was held bad. Churchill v. 
Means, . 529 


FINE. 

1. The Court will not interfere to 

authenticate a fine levied by a mar¬ 
ried woman in the absence of her 
husband, though hfe has become 
a bankrupt, aqd omitted to surren¬ 
der himself, and is gone beyond 
seas. Ex parte Abney. .‘37 

2. The notarial certificate required 

in the case of a fine acknowledged 
in a foreign country, must be un¬ 
der seal; a defect in this particular 
cannot be supplied by proof of 
the hand-writing of th<* cogni/ors. 
Cruttenden v. Bourbell. 144 

3. The Court will not permit a fine 

to be levied in which it appears 
that the conusor is an alien enemy. 
Cruttenden v Bourbell. ib. 

4. Whether a fine levied by tenffnt 

for life, works an actual disseisin 
of the remainder man, or only a. 
.disseisin at election l Goodright v. 
Forrester . 578 

5. If a fine be levied by a tenant for 

'life which turns the estate of the 
reversioner to a right of entry, and 
the reversioner devises it without 
entering ; if the devise be <rf any 
effect, the devisee must enter with¬ 
in the same time, within which the 
devisor, if living, or his hei^, must 
have entered. Goodright, ex dent. 
Burton , v. Forrester . ib. 

6. A. tenant for life, with remainder 
to his. own executors for 40 ySars, 
with the reversion to B. in fee, 
levies a fine with proclamations. 
After the tine, B. without enter¬ 
ing, devises to C. for life, with re¬ 
mainder "to D. iu .tail, and dies, 
living A. A. dies. C. does not 
enter .within 5 years qfter the ex¬ 
piration of the term of 40 years. 
Held that D. is barred, and can¬ 
not enter within 5 years after the 
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death of C. GoodrigJtf, ex dem. 
Burton, v Forrester . Page 578 

7* It was admitted that there were 
three periods of entry. First, up¬ 
on the fine Jevied, for the forfei¬ 
ture. Secondly, upon the expi¬ 
ration of the estat^ for life. Third¬ 
ly, upon the effluvion of the term 
for years. Goodright v. Forester. 

ib. 

8. He who will take benefit of the 
second saving in the stat. 4 11. 7. 
must, 1. Be other than a party or 
privy to the fine. 2. The right 
must first coine to him. J. It 
must fit at come after the fine and 
proclamations. 4. It must come 
by matter before the fine. Good- 
right v. Forester . ib. 

FISHERY. 

See Whale. 

FIXTURES. 

See Covenant, 1. 

FLAtS OFFICER. „ 

See Phize Money. 

FORFEITURE. 

See Fine, 7. 

FRAUDS, STATUTE OF. 

See Goods sold and deliver¬ 
ed, 1, 2. 

FRAUDULENT CONVEY¬ 
ANCES. 

1. A bill of sale of goods made for 
. a valuable consideration^ unac¬ 
companied with the possession,it 
v^Udtas igaiaswheL vendor. * Beige 

38 J 


2. And as against a creditor, 'with 
whose knowledge and assent it 
was giveu. Steel v. Broun and 
Parry. ib, 

FREIGHT. 

1. If a ship freighted to If. under a 

chartei-party, is prevented by le- 
straints of princes from arriving, 
and the consignees direct the mas¬ 
ter to deliver the cargo at G., and 
accept it there, he may maintain 
assumpsit upon an implied con¬ 
tract, to pay fieight pro rata 
itineris. 300 

2 . And if the master be prevented 

by the default of the consignees 
or restraints of princes Irom de¬ 
livering the whole cargo there, he 
shall be entitled to freight pro 
raid for the part delivered. ib. 

3. If a ship be fieigbted on a single 
voyage outwards, and be prevent¬ 
ed from delivering her cargo, ^ru¬ 
ble that she shall be entitled to 
receive from the owner of the car¬ 
go freight for bringing it back, ib, 

4. And semble , that the master 

would not be entitled, upon losing 
the delivery, to cast away the resi¬ 
due of the cargo. ib, 

5. i f the master signs a bill of lad¬ 
ing, expressing that upon the de¬ 
livery of the cargo freight is to be 
paid by the consignees he does 
not thereby renounce his claim for 
freight against the consignor, ib. 

6. Semble, that the masters right to 
exact payment of any part of the 
freight from the consignee, does 
not arise tilt the delivery is 66m- 

pleted, or determined. ib. 

' * * 

<Q **' > 

•• GAME., ! 

* V * >1 

See Qualification, 1.2. 
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GOODS SOLD AND DE¬ 
LIVERED. 

See Sunday, 1. 

1. If a man bargains for the pur¬ 
chase of goods, and desires the 
vendor to keep them in his posses¬ 
sion for an especial put pose for the 
vendee, and the vendor accepts 
the order, this is a sufficient de¬ 
livery of the goods within the 
statute of frauds. Pa%e 458 

2. It i^ no objection to a construc¬ 

tive delivery of goods, tliat it is 
made by words, parcel of the pa¬ 
rol contract of sale, illrnore «. 
Stone. 458 

GRANT. 

See Covenant, 2. Appurte- 
nant, 1. Common. 

GRfiAT SEAL. 

1 The great seal of Great Britain 
has been destroyed, and a new 
great seal of the united kingdom 
of Great Britain and Ireland is in 
use, since the union with Ireland , 
to seal such matters as before issu¬ 
ed under the great seal of Great 
Britain . 71 

S'. Where a statute made before that 
union, directs an in trument to 
Issue under the great seal of Great 
Britain, it now properly issues 
under the great seal of the united 
kingdom. ib. 

3. And if it be alleged in pleading 
that an instrument issued under 
the great seal of Great Britain , 
and evidence be given of an in¬ 
strument issuing-under the great 
seal of the united kingdom, this 
is no variance. Rex v. Bullock, 

. ib. 

Vol. f. 


. GUARANTY. 

If a person discounts a bill for the 
drawer upon the terms that he shall 
receive 6 per cent, discount, and 
an additional sum for guaranteeing 
the payment of the bill by the ac¬ 
ceptor, he having no doubt of the 
* acceptor’s solvency, this is an 
usurious contract. Lee q . t. v. 
Cass. 61 i 


H . 

HERIOT. 

See Evidence, I. 2. 

HUSBAND AND WIFE. 
See Baron and Feme. 


I 

. ILLEGAL CONTRACT. 

See Money had an d received,X* 

ILLEGALTRADE. 

See Licence, 1. Insurance, f.2, 
3, 4. 

INCLOSURE ACT. 

An inclosure act gave power to the 
commissioners to award in what 
townships the allotments shSuld 
be assessed to the rales and taxes. 
They awarded that certain allot¬ 
ments which before were within 
the district of H. were within the 
township uf C. Held that they 
did not thereby become rateable 
in C. t Fenton Boyle and 
Others. $34 

INDEBITATUS ASSUMPSIT. 

See Assumpsit, l. 

U a 
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INQUIRY, WRIT OF. 

Sec Writ op Inquiry.' 

INSOLVENT. 

See Practice, IX. 2. 

INSURANCE. 

I. Of the validity of the insurance. 

II. Of the effects of a valid insur¬ 

ance. 

III. Of the acts of the insured. 

I. See LIcence, 1,2. Money had 

' AND RECEIVED, 1. STAMPS, 2. 

1. Semb. that if an underwriter 
transfer by parol to another, at a 
higher premium, his subscription 
to a policy, it is not 6uch a reas¬ 
surance as is prohibited by stat. 
19 Geo. 2. c. 37. s. 4. Delver, 
Assignee of Bunn, v. Barnes. 48 

2. Commissioners weve authorized, 
by a commission granted in pur¬ 
suance of a statute, to take into 
their possession ships and goods 
belonging to subjects of the United 
Provinces, which had been or 
might be detained in or brought 
into the ports of this kingdom, 
and to manage, sell, and dispose 
of the same to,the best advantage, 
according to such instructions as 
they should receive from the king 

Sn council; before any declata- 
tion of war against the United 
Provinces, one of his majesty’s 
ships took several Dutch East 
India men, and carried, them into 
St. Helena. The commissioner's, 
with tire assent of the Lords of 
tbeTreasuny, insured tHem at and ' 
from St. Helena 16 'Itimdoh. 
War was soon after declared a- 


gainst the United Provinces , and 
the ships were dually condemned 
as prize to his majesty, “ ashav- 
u ing belonged, when taken, to 
u subjects of the United States, 
“ since become enemies.” Upon 
a loss happening, the commis¬ 
sioners declared on the policy, 
and averred die interest to be in 
the king; and held that the ac¬ 
tion will lay. Lucena v. Craw- 
fur d and Others. 323 

3. All trading within the limits of 

the. South Sea Company’s char¬ 
ter is illegal, unless it is licenced 
by them. 227 

4. The stat. 47 G. 3. sess. 1. c. 23. 
legalizes, ironf Sept. 17. 1806, 

, the trading to any places which 
then were, or should thereafter 
be, under the dominion of his 
nityesty. Buenos Ayres was taken 
by his majesty’s troops in the 
preceding year, and retaken on 
12th August 1806. Held that an 
adventure to Buenos Ayres, com¬ 
mencing in the first week of Sept. 
1806, was illegal, and the policy 
on it void. ib. 

5. Whether European goods may be 

transported from colony to colony 
within the stat. 15 Car. 2. c. 7. 
s. 6. queer e. Tout min v. An¬ 
derson. ib. 

II. See Set-off, 1. Variance, 1. 

I 1. A policy upon a homeward voy¬ 
age from India, upon goods at and 
from,a foreign port,of loading, 
until the ship’s arrival in Loudon ; 
beginning the adventure upon 
the said goods from the loading 
thereof at 4he foreign port of 
loading, .and. so should continue 
Upon th6 | 6ds, iintil the^snme 
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should be discharged; was held to 
.attach only on the particular car¬ 
go takeh at the first port of load¬ 
ing. 463 

12. Though the insurance was, to all 
or any ports or places whatso¬ 
ever beyond the Cape of Good 
Hope, in port, and at sea, in all 
places, at all times, and in all ser¬ 
vices, with liberty to proceed to/ 
touch, and stay at any port or 
places whatsoever for any pur¬ 
pose whatsoever. ib. 

3. But upon au insurance oil an In¬ 

dia voyage out and home, the 
policy being equally extensive as 
as that above stated, and contain¬ 
ing the additfonal words, and [for¬ 
wards and backwards at sea , un¬ 
til the ship's arrival at her last 
station of discharge. Though it 
be purposed literally to be on the 
said good|, the Court held it 
must by necessary implication 
apply to all goods put on board 
iti the course of the voyage. 
G rant v. Helacour. 466 

4. “ Forwards and backwards ” 

means from port to port in the 
course of the,voyage, not from 
Europe to Asia, and from Asia 
to Euivpe. ib. 

5. Upon an insurance on an East 
India voyage, the underwriters 
are bound to know the course 
of the East India company’s 
charter-parties and trade, and 
that the ship's destination is lia¬ 
ble to bfe changed after the policy 
is effected. Grant, v. Paxton, ib. 

6. If a ship be warranted free of cap¬ 
ture or seisure in pi/rt or ports, 
a capture by an enemy's ship 
while the vessef insured is lying 
ib an open road, outside of an liar- 
bout-, is hot within the warranty. 
Brawns, Tierney. . • 517 


III. See Convoy. 

1. Tt does not necessarily increase 
the risk on a policy, to convey 
prisoners of war in the vessel in¬ 
sured. Toubnin v. •Anderson. 227 

2. If a ship has liberty to touch at a 
port, it is no deviation to take 
ill merchandize during her allow¬ 
ed stdy there, if she floes not by 
means thereof exceed the period 
allowed for her remaining there. 

450 

3. If liberty be given to touch at a 

port, the contract nouiefining for 
what purpose, but a communica-* 
tion having been made to the un¬ 
derwriter, that the ship was to 
touch for a purpose of trade, it 
shall be intended as a liberty to 
touch for that purpose. Vrqu- 
hart v. Barnard. ib. 

4. If the East India Company per¬ 
mit the voyage of a chartered 
ship to be altered, though it is at* 
the request and partly for the 
benefit of the assured, the altered 
voyage continues protected by 
»lie policy. Grant v. Paxton. 463 

5. Misrepresentation must be of a 
matter collateral to the contract. 

117 

A 

INTEREST \N PROPERTY 
INSURED. 

-See Insurance, 1.2. 

f 

JOINDER OF ACTIONS. 

See Pleading, I. 

JOINT ACTIONS, 

1. Where bail call together upon 
an attorney, and employ him to 
surrender their principal, one of 
them cannot afterwards maintain 
a separate action against the at- 
U u 2 
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toruey for neglectiog to effect 
the render pursuant to his under¬ 
taking. Bills, Tucker one,fyc. 7 

JOINT TENANTS. 

See Tenants in common. 

JURISDICTION. 

See Courts, 1. , 


L 

LANDLORD AND TENANT. 

See Covenant, 1,2. Damages, 
Measure of, 1. Practice, 
VIII. i. Replevin Bond, 1. 
Replevin,- 1. 

LEASE. 

See Notice to Quit, 1. Li¬ 
cence, 3. 

LIBEL. 

See Defamation. 

LICENCE. 

See Insurance, I. 2, 3, 4. 

1. A licence from the king to 3T. B. 
to import in neutrals from an 
enemy’s country goods being the 

.-property of l\ B., cannot be 
Igsigned, so as to authorize the 
importation of goods -the proper¬ 
ty of the assignee. reise v. 
Thompson, 121 

2. But quart, If there is a special 
property regaining in T. B. as 
general consignee of the cargo, 
whether the, licence is not then 
sufficient* Feise v. Thompsoni %b. 

3. Held, that a - general consignee, 
having uo valuable interest in the. 
goods, has not a sufficient pro¬ 


perty to bring the' goods within 
the protection of the licence:* 
Post. Feise v Thompson, 2 vol. 

4* Whether licence to take a profit 
appiendrc be assignable, quart, 
Churchill v. Evans. 529 

5. If a foreignet comes here in time 
of war, and continues here with¬ 
out disturbance, the king’s licence 
shall be intended. 37 

LIEN. 

Where an order is obtained for tax¬ 
ing fin attorney’s bill, and deliver¬ 
ing up all papers, &c., upon the 

* back of which the prothonotary, 
according to the usual practice, 
indorses his allocatur , the attor- 

* ney is entitled, in the first in¬ 
stance, to the possession of it, for 
the purpose of enforcingpayment 
of his bill. Alger v. Hefford. 38 

v 4 

LIMITATION OF ACTIONS. 

See Assumpsit, 4, 5, 6, 7. 

If an estate, which, by a fine levied, 
is turned to a right of entry, cau 
be devised, the devisee must en¬ 
ter within the, same time within 
which the devisor must have en¬ 
tered if living. Goodriglit ex dem. 
Burton v. Forrester • 578 

M 

MAJORITY. 

See Bye-Law, 1, 2, 3, 4» 

' MARKET. 

See Pleabin(A VI. 1. 

MASTERS AND SERVANTS, 

See Ship. Amjdmput, 1. - 
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MEMORIAL. 

See Annuity. 

MONEY HAD AND RECE1V. 
ED. 

See Agreement, 1. 3. 

1. Wheie one of two partners un¬ 
derwrites policies of insurance 
upon ships, &c. in his o\\ n name, 
but upon their joint account, con- 
traiy to the (i G. 1. c. 18. s. 12.’, 
no action can be maintained to 
recofir the premiums upon such 
policies from tiie assured." Bran- 
ton v. Taddy. (i 

C. The action for money had and 
received lies t* recover back mo¬ 
ney winch has been obtained 
through compulsion, under co¬ 
lour of process, by an excess of 
authority, although it has been 
paid over. 359 

3. To make it h defence to an agent 

that he has paid over the money, 
it is necessary that the money 
should have been paid to the a- 
gent expressly for the use of the 
person to whom he has so paid 
it over. ib. 

4. A sheriff issued a warrant on 
mesne process to distraiu the 
goods of A. ; the bailifflevied the 
debt upon the goods of B. t and 
paid it over. Held that money 
had and received will lie against 
the bailiff. Snotpden v. Davis, ib. 

MURDER. 

See Courts, 1. 

N* 

NEW TRIAL. 

See Pbac* rtffy'TV'. * 


1. The Court will not set aside a 

nonsuit on the ground that the 
case ought to have been submit¬ 
ted to a juiy, unless this was de¬ 
sired on the part of* the Plaintiff 
at the trial of the cause. Kin» 
died v. Bagg. 10 

2. The Court will not set aside a 
veidict on account of the adtnis- 

> sion of evidence which ought not 
to have been received, provided 
there be sufficient without it to 
authorize the finding of the jury. 
Uorfoid v. Wilson. m 12 

3. The Court will not grant a uew 

tnal on account of a verdict be¬ 
ing against evidence, where the 
damages to be recovered would 
not exceed five pounds. Roberts 
v. Karr. 495 

NONCLAIM. 

See Fine. Limitation of Ac¬ 
tions. 

NONSUIT. 

« 

See New Trial, l. 

. NOTARY PUBLIC. 

See Fine, 2. 

NOTICE. 

See Bill of Exchange, 1. 

NOTICE OF ACTION. 

One person acted as clerk to two 

i bodies of public officers. A •no¬ 
tice -of action required by the 
statute was given linn, addressed 
to him as clerk to the one body, 
the cause of action arjsing under 
the authority of the other body. 
Held that the notice was insuffi¬ 
cient., Rider v. Darrell. 383 

NOTICE TO QUIT* * 

On a letting of a Kpnse from year 
to year, to ^uit at R quarter’s 
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notice, the quarter must end with 
n year of the tenancy. Doe dem. 
Pilcher v. Donovan. 555 

NUSANCE. 

See Venue, 4, 5. 


O 

OFFICER. 

See^M oney had and received, 
f. Practice, VI. 1. 

1 • Claims being made on a prize 

. agent by several persons for the 
prize money due to one sailor, 
he was permitted, as a public of¬ 
ficer, to pay the money into court 
for the benefit of the claimant, 
who should prove his authority 
to receive it. Edwards v. Mi- 
nett. 166* 

2. A sheriff who acts fairly under a 
writ of execution without notice 
of any act of bankruptcy com¬ 
mitted, is entitled to the protec¬ 
tion of the Court, jPer Lord 
Mansfield, Aldridge v. Ireland. 

275 

OR, 

Construed as and 183 

And see Devise, II. 1. 

i 

PARTICULARS, BILL OF. 

See Practice, 3. 

partners.. 

See Evidence, I. 1, 2. 


PAYMENT OF MONEY IN¬ 
TO COURT. 

See Evidence. II. 5. 

1. A Defendant will be permitted to 
pay into court, to abide the event 
of the cause, a sufficient sum to 
cover the debt and costs, instead 
of giving bail. Powell v. Leo. 425 

2; Upon setting aside a writ of in¬ 
quiry, the Court permitted the 
Defendant to pay tnonejf-.to the 
Plaintiff under a rule of court, 
with costs of the action up to 

• that time, and ordered that the 
Plaintiff’s furtljer proceeding 
should be at the peril of the 
subsequent costs. Day v. Ed¬ 
wards. 4yi 

PENAL ACTION. 

The Court will not grctnt permission 
to compound a penal action in 
which part of the penalty goes to 
the king, unless the consent of 
the crown is previously signified, 
whether a verdict has passed for 
the Plaintiff or not. Howard 
qui tam v. Sozvtfrby. 103 

PERFORMANCE. 

See Agreement, 1, 2. 

PERJURY. 

See Evidence, I. 8. 

PLEADING. 

I. Of the form of action and 
joinder of actions. 

II. Of the parties thereto. 

III. When particular matters may 
be pleaded. 

IV. Of certainty in pleading. 

Y.fJfthe manner of pleading 

in general . 
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.VI. Of title . ’ 

VII. Of surplusage. 

VI11. What cured by verdicts . 

I. See Assumpsit, I. Bail, V. 2. 

1. A count on an imimulcomputasset 

with the Plaintiff as executor, may 
be joined with a count for goods 
sold by the testator. 322. 

2. The criterion whether the counts 
are nfijjoiued, is, whether the 
money, if recovered, will ba assets 
in the hands of the executor. And 
if it will, the executor, declaring, 
as such, is not liable to the costs 
of those counts', on which assets 
will be recovered. Thompson and 
Wife , Executrix, v. Stent. 3C2 

3 Upon a contract to carry and deliv¬ 
er goods, the possession of the 
goods, still jenuiiniiig with the 
Defendant, trover lies. Tlewelly. 
Moxon. Syi 

4. If on a bill being presented for 

acceptance, the payee alters it as 
to the time of payment, and ac¬ 
cepts it so altered, and the hold¬ 
er acquiesces »n the alteration, 
which makes it a good new bill 
between the parties, the holder 
cannot maintain case against the 
acceptor for destroying the bill. 
Paton v. Winter. 420 

5. If one of a ship's crew does a wil¬ 
ful act of injury to another ship, 
without any direction from or 
privity of the master, trespass can¬ 
not be maintained againt the mas¬ 
ter. Jiowcher v. Noidslrom. 5G£ 

6. Although he was on Hoard ut the 

time. f ib. 

7. Debt will not he on a bill of ex¬ 

change against the acceptor. Webb 
v. Credaes. 540 


043 

. When a reversioner may bring 
waste oir case.- See After sol v. 
Stevens . 194 

II. See Join/t Actions, 1. 

III. 

Accord and satisfaction made before 
kieach of a covenant, cannot be 

f pleaded in bar of an action on the 
covenant. Kayes. Waghorne. 420 

IV. See Venue, 4,5. Pleading, 
VI. 1. 

1. The justification of a libel must • 
state issuable facts, not genertl 
charges of misconduct. 543 

2. A libel charged an attorney with 
general misconduct, viz. gross . 
negligence, falsehood, prevarica¬ 
tion, and excessive bills of costs, 
in the business be had conducted 
for the Defendant. A plea in 
justification repeating the same 
general charges, without speci- 

* fying the particular acts of mis¬ 
conduct, upon demurrer was held 
insufficient. Holmes , Gent . one , 
&c. v. Catesby. 543 

3. In assumpht for use and occupa¬ 

tion, it is not necessary to state in 
wjhat parish the premises are si¬ 
tuated. 570 

4. And if the pafish is described by 
a wrong name, it is immaterial, ib. 

5. At least if it be described^ a H 

name generally known, and which 
could not therefore mislead the 
Defendant. Kirtland v. Poun- 
sett. ib, 

V. See Elections, 1, 2. 

1. If a plea of justification consist 
of t\fo facts, each of which would, 
when separately pleaded, amount 
to a good defence, it 4j’ill suffici¬ 
ently support the justification if 
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one of these fqcJ*be,foiind by the 
.jury., Spilsjburu v. jhfecktyihwaite. 

146 

2. Where a plep shall conclude to 
the counfrysnd whereto the court. 
Cltuete. Charles v. Marsdffi. 

, 224 

3. Difficult questions are pot to be 
pleaded as shank' pleas. Charles 
and Another v. Mursden ib 

4. If a person, discounts a bill, and 

pays for it the amount of the con- 
teiits,<leducting onlylegal interest 
and on a subsequent day receives 
usurious interest under pretence of 
becoming guarantee for the ac¬ 
ceptor, it is competent to declare 
on the sum first paid as the sum 
forebome. 511 

5. And it may be laid as forebome 
to the person who receives the 
money and indorses the bill to him 
even supposing that that person, 

„ if sued on the bill, might recover 
over against the guarantee. Xee 
qui tam v. Cass. ib. 

6. Any act which is a detriment to 

the Plaintiff is a sufficent consi¬ 
deration for a promise to pay 
money. 523 

7. An averment that the Defendant 

was indebted on a bil I of exchange, 
and that the Plaintiff having lost 
the bill, had at his request given 
him a bond acknowledging pay¬ 
ment, and conditioned to indem¬ 
nify him against the bill, States a 
good consideration for a promise 
by die Defendant to pay the con¬ 
tents of the bill, friltiamson v. 
Clements . * 523 

7* If a declaration against baron and 
feme for a debt of the femq con¬ 
tracted befoVe marriage, allege a 
promise of the feme made before 
the marriage to pay the debt, it is 

* i t 



•VI. See Appurtenant. 

1. The difference between a declara¬ 

tion and a justification is this, that 
a declaration states only the te&ult 
of law, and entitles the Plaintiff 
generally: a justification states the 
steps by which that result is ob¬ 
tained. ^ 267 

2. A party in pleading may pre¬ 
scribe for less than he is entitled to 
claimwnjHie Bailiffs, Burgesses,See. 
of Tewksbury v. Bricknell. 142 

PLEDGE. 

Sec^DEPosiTBD Instrument. 
POLICY. 

SeeMoNfiYHAD and received,!. 
POWER. 

See Authority. Arbitration. 

1. If a mixed fund, consisting of real 
and personal property, be made 
subject to appointment, it is not 
necessary that each of the objects 
of the appointment should have a 

S irt of each kind. 289 

evise to the testator*s wife, re¬ 
mainder to her children, subjec t to 
appointment. A child bom after 
making the will, in the testator’s 
lifetime is an qbject of the ap¬ 
pointment. ib. 

3* I f one, having only ap estate for 
life, with a power to appoiut in 
fee, devise the property as her 
pwn, it shall be held k good ex¬ 
ercise of the, pqjk$r. ( tb. 
4* Seeusy if site bad an interest ia 
the reversion jss well as a power. 

c ib. 
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5. JNo appointment is held illusory 
iu a court of law. Morgan dem. 
Surman v. Surman. 289 

PRACTICE. 

1. Relative to process, 

IK Arrest detainer , bail and 
appearance, 

III. Pleadings and bill of parti¬ 

culars. 

IV, r *Trial enquiry and tfridence. 

V. Judgment and rejerence to 
the prothonotary, • 

VI. Executiop. 

VII. Staying and setting aside 
proceedings. 

VIII. Costs. 

IX. Waiver of irregularity. 

I. See Warrant of Attorney. 
Practice, JX. 1. 

1. A bill may be filed to warrant a 
judgment after the want of a bill 
has been assigned for error. French _ 
v. Cook. . * 12G* 

C. It is settled that the nisi prim 
clause is propetly inserted in the 
writ of summons m a wiitof right. 
Pearson , Demandant ; Maynatd, 
Tenant. 415 

If the English notice at the foot 
of common process require the 
Defendant to appear at a return 
day in an impossible year, it is not 
such an ^regularity for which the 
Court will set aside the proceed¬ 
ings. Steel v. Campbell. 424 
4. If a Plaintiff syes a Defendant 
who is out of the country, for ^ 
debt contracted here by Ins Wife 1 
in his absence, and proceeds by 
distringas , the Court wilf order 


the issues to be Restored, and set 
aside that Writ. QreaveS v. Stokes. 

r .. 

.‘A Plaintiff Who‘did nqtkhow at 
the titne of gitifig credit, that ijie 
* Defendant was oiitf of the realm, 
may proceed, notwithstanding his 
absence, to compel an appearance 
. by diltrmgas . 487 

6. So if the Defendant, residing 
abroad, carries on trade in Eng¬ 
land. Gnruey v. Itardenberg. Jo. 

7. In actions by qnare clausum 

fregit , a notice of the intent of 
the process shall be primed uy- 
der the summons. Regula Gen - 
tieralis. H. 49 G. 3. • 505 

8. And a notice of the intent of the 

process shall be auuexed to every 
distringas. Regula Generalis. 
Hit. T. 49 G. 3. -505 

II. See Privilege. 

( Nb special bail in tro. er, or detinue 
without judge’s order. Regula 
Generalis. Hit. 48 G . 3. 20J 

III. 

1. Jf a declaration be filed on the 
essoin day, w itb the usual notice 
indorsed, th<? Defendant must 
plead in eight days fioni that time; 
although, by the rules of the office, 
no person is allowed to search for 
a declaration till the first day ip 

** full term. lluf< hiu*on v. Best. 22 

2. In bailable actions,.where the 
declaration is filed conditionally, 

' notice shall be gjiveu. Regula 
Generalis , E. T, 40 3. 

3. If a first parUqylax* be delivered 
« under a jqjjge a order* • and the 

Plaintiff d^veraaectm^particUf 
lar'witbout an order, he cannot 
give evidence uppn any claim 
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contained in the second particu¬ 
lar, which was not included in 
' the first. Brown v. Watts. 353 

4 . It is a great contempt to deliver, 
under an order a particular as ge¬ 
neral as the declaration. Brown 
v. Watts, ib. 

if. If a Defendant’s place of abode 
be unknown, application must be 
made to the Court that affixing' 
the declaration in the office may 
be deemed good service. Weller 
v. Robinson. 433 

6 . If a Defendant in custody em¬ 
ploy an attorney merely for the 
purpose of putting in bail, deli¬ 
very of 'declaration to that attor¬ 
ney is not sufficient. Dent v. 
Halifax. 493 

7* [In bailable actions notice of 
special bail shall be given. Regula 
C ieneralis. E. T. 49. 0 3. 616 

8 . In all special arguments, paper 
* books are to be delivered to the 
judges, two days exclusive before 
the day of the argument. Regula 
Generalis. 412 

9* In all special arguments, the ex¬ 
ceptions intended to be insisted on 
are to be marked on the margin 
of the paper books. Regula 
Generalis. HU. 48 G. 3, 263 

4 

IV. See New Trial, 1 , 2 . 

• A* 

. If witnesses are absent, and, their 
return is not immediately expect¬ 
ed, the Court will not require of 
the Plaintiff a peremptbry under¬ 
taking tp proceed to trial, as the 
condition of discharging an appli¬ 
cation for judgment as iu case of 
a nonsuit. Gardner v. Moses. 118 
. Under a Judge’s order to produce 
papers hnd give copies, it is suf¬ 
ficient to give extracts of those 


parts of letters which are relevant* 
to the subject. Clifford v. Tat/lor. 

167 

3. Under the conditions of pleading 
issuably and taking short notice 
of trial, if a declaration is deli¬ 
vered after the sittings have be¬ 
gun, but so early that there would 

«■„ be time for notice of trial for the 
adjournment day, upon the De¬ 
fendant pleading instanter, that is, 
withiu 24 hours,he musts^plcad. 
Price t v. Simpson. 343 

4. If one part only of an indenture 

,is executed, the Court will com¬ 
pel the party havilig the custody 
of it, to product; it for inspec¬ 
tion, upon an action commenced 
against himself by the other party. 
Blake} / v. Porter. 386 

5. Iu a writ of right, if the nisi prius 
clause be omitted ip the writ of 
summons, and the knights come 
from a distant county, and appear 
at bar, the Court will not compel 
them to be sworn unless the De¬ 
mandant will undertake to pay 
their expences. Pearson v. May - 

' nard . , 415 

6 . Motions to put off trials must be 

made in bank, when they can, 
not at nisi prius. 565 

V. See Annuity, 9. Arbitba- 
TION, 3 . 

1 . If a Defendant dies pending the 
argument on a point reserved, 01 ^ 
which judgment of ponsuit is af¬ 
terwards given, his representatives 
are en$itlld, upon, application to 
the Court, to qnter up the judg¬ 
ment of the; term next after ,the 
trial, fbat they may get the. costs 
of the nonsuit. Toulmin, v. An- 
dersbi. 385 



INDEX TO THE PRINCIPAL MATTERS. 


647 


f. Where lime to plead has been 
given under a judge’s order, the 
Plaintiff may sign judgment with¬ 
out demanding a plea. Baker v. 
Hall. 538 

3. Pules for judgment in ejectmeni 
to be taken away from the second¬ 
ary’s office within two days after 
the term in which they are moved. 
Regula Geueralis, E. T. 48 G.3. 

317 

4. A new book for entry of eject- 

merits to be kept by the se¬ 
condaries. Regula Generalis.E- 
T. 48 G. 3. * ib 

VI. See Officer. 

1 . If the crown and a subject jre 

contending for priority iu an ex¬ 
ecution, the Court will not compel 
the sheriff to return the writ of fieri 
facias at his own peril of rightly 
deciding the law, but, upon appli¬ 
cation, will enlarge the time for 
the making his return, till the 
Court of Exchequer shall have 
decided the point. Thurston v. 
Thurston. 120 

2 . After possession once given un-* 

dor a wi it of possession, the Plain¬ 
tiff cannot sue out another writ of 
possession, though he be distur¬ 
bed by the same Defendant, and 
though the sheiiff have not yet 
returned the former writ. J Doe 
ex dem. Pate v. Roe. 55 

VII. 

Jf a Plaintiff deposit a negotia¬ 
ble instrument, on which lie is 
suing, at the same tiiqp giving no¬ 
tice of the action, lie does not 
thereby part with his right of ac¬ 
tion. And if the'deposits!y sues 
on the same instrument, the Court 
will not at the instance of ^ie De¬ 
fendant stay the proceedings in 
the first .action. 109 


2. Semb. That the Court would 
restrain the depositary from suing 
on the instrument, on the ground 
th^t he receiving it with notice of 
the suit then pending, must be 
considered as having consented 
that the first action shall proceed. 
Marsh and Another v. Newell 

109 

3. Where usurious securities have 

been acted on, and the money 
partly paid by the borrower, the 
Court will not set aside a judg¬ 
ment and execution, but upon the 
terms of the Defendant repaying • 
the principal and legal interest. 
Hindie v. O' liiien. • 413 

4. If a Plaintiff discontinue an 
action stayed in another court by 
a consolidation rule, and com¬ 
mence an artion.against tfiMKime 
Defendant for the same cause in 
this court, the Court will stay pro¬ 
ceedings until after the trial of the-- 

. cause mentioned in the consoli¬ 
dation rule. Parkin v. Scott. 

565 

* VIIL 

Neither a certificate from the 
Judge, nor a suggestion on the 
roll, is necessary to entitle a De¬ 
fendant to double costs, under 11 
G. 2. c. 19. s. 21. T'itilai/ v. 
Seaton . 210 

IX. 

1. Where the Defendant was sum- 
motied to appear before the king's 
justices at Westminster upon the 
morrow of Saint —, the Court 
held \Jiat the defect might be 

, waived by his subsequent con¬ 
duct. Harris v. Mallet . 59 

2. Notice of applying to a wrong 
court for discharge of an^insolv¬ 
ent is not cured by tbe Plaintiff’s 
opposing his discharge. Behold/ 
anil Another v. Mansell Powell. 

64 
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PREMIUM. 

See Insurance. 

PRESCRIPTION. 

See Pleader/ VI. 1. Way,.!. 

PRESUMPTION. 

See Baron and Feme. Licence, 
4. Purchaser, l. 

PRISONER. 

See Practk e, III. 

PRISONER AT WAR. 

See Alien Enemy, 1. 

Privilege. 

1. Qiuere. Whether a consul is pri¬ 
vileged fiora arrest. Clarke v. 

Crvt-vo, 10G 

2. An attorney sued with his wife 

for a debt incuned by her dum 
tola loses his privilege. 254 

3. Nor is his wife entitled to be dis¬ 
charged out of custody on mesne 
process, if arrested with her hus¬ 
band. Roberts v. Mason and JVtjh. 

ib. 

PRIZE-MONEY 

1. A commodore who appoints'a 
captain under hm t without hav¬ 
ing authority for that purpose, is 
not entitled ,to share as a flag- 
qffidet in the distribution of 
prices, udder his majesty’s pro¬ 
clamation of the 7 tb July 180J. i 

2. Neither will the subsequent ra¬ 

tification of such appointment, 
^by the Lords of jthe Admiralty, 
or Jfo »*> council, entitle 

m nrjMR dg|p 

4Ut , JOoqelfyx. 

J&fWm., ,, , W. 


PROCEEDINGS, STAYING, 
AND SETTING ASIDE. 

See Practice, VII. 

x PROCESS. 

See Practice, I. 

PROMOTIONS. 

Bayley Serjt. appointed one of the 
* Justices of the King’s Bench, and 
knighted. 205 

Frere , IVtlham, Esq. called to the 
degree of Serjeant. E. T. 4§> G. 3. 

< Gl(> 

Laurence , Honoiable Sir Souldan, 
Knt. appointed one of the Jus¬ 
tices of the Common Pleas. 205 
Manley, 11 m ., Esq. called to the 
dcgiec of Serjeant. E. T . 48 G. 3. 

317 

Pecktiell, Robert Herny, Esq. cal¬ 
led to the degree of Serjeant. 
E.T. 49 G. 3. . 015 

Pell, Albert, Esq. called to the 
degree of Seijeaut. E. T. 48 
r G. 3. r ^ 317 

Rooke, Hon. Sir Giles, Knight, 
diedmfftlary vacation, 1808.102 
Rough , IVm., Esq. called to the 
degree of Seijeant; E. T. 48 G. J. 

317 


PROPERTY IN CHATTELS. 


See Tenant in common, l, 2. 
Whall Fishery, 1, 2. 


1. If a person contracts with another 
for a chattel wlqch is not inex¬ 
istence at the tin)e of the con¬ 


tract, though he pays Jum the • 
whole value in advance, and the 
other proceeds tq execute the 
order, flie fyiyer acquires qo pro¬ 
perty m the chcftdl tifl it is if 
aqd, )4?Wrfd to ; lup>. 
MmcHIow ,apd Qwr*t Awgvee* 
qf Rowland, v, J\$w*gteSk 1 |j8 
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PROPERTY IN PARCEL OF 
THE FREEHOLD. 


1. Lessee for years of brick earth, 

with liberty," to dig "as exclusive 
property in the earth so demised. 
At ter soil v. Stevens. Page Id3 

2. He has the like property in other 

. earth demised which he covenant¬ 
ed not to dig, with an alternative" 
covenant to pay liquidated dam- 
ages if he did dig. ib. 

3. A grant of strata or minerals in the 

land of another is agranfcof a real 
hereditament in fee simple. 
Stoughton v. Leigh. 44)9 

PROPERTY, SPECIAL.^ 

See Licence, 1. 

PROTECTION. 

See Officer. 

PURCHASER. 

See Covenant, 2. Damages, 
Measure of, 1. 

t 

1 . A purchaser is J notcompellable to 
accept a title to premises former¬ 
ly subject tQ an incumbrance, the 
discharge of which is shewn only 
by presumption. 430 

$. A leasehold was sold, subject to a 
ground-rent, which was said to be 
apportioned out of a larger rent, 
but the apportidntnent was not evi- 
* denced by any existing deed, but 
ohly by the acceptance of a mesne 
landlord, dnd presumptioh held 
that the purchaser was not botitid 
to accept the title, ib 

3. Sixty years possession ii tut uriOb- 
jectiOnable title to 1 a fee: simple. 
Barnwell y. Harris. ' " V ’ - tb. 


Q 

QUALIFICATION. 

i > " ' 

1. A commission of a captain of vo¬ 
lunteers, signed by the Lord Lieu¬ 
tenant of a county, does not con¬ 
fer the degree of an Esquire. 

510 

2. Nor is the captain’s] son there¬ 

by qualified to kill game. Talbot 
v. Eagle. 610 

R 

RE-ASSURANCE. 

Sec Policy. 1. 

RECOGNIZANCE. 

See Bail, II. 4. 

RECOVERY. 

1. A common recovery may bd 

amended by adding the name of a 
parish in which part of the pre¬ 
mises lie, if it is sworn that the 
parish is wholly within the same 
county. 257 

2. And by inserting the entirety of 
premises not comprised in the 
deed to make a tenant to the pre¬ 
cipe, and comprised in the reco¬ 
very by the description of moieties 
only, if the conveying pat tjje$ are 
all alive and consenting, and it is 
sworn they intended the premises 
should pass. Kinderley,Demand¬ 
ant ; Domville , Tenant ; SirC. IV. 
Bamfylde, Bart. §c. Vouchees . 

257 

3. fti a recovery suffered of manors, 
the Court permitted an amend¬ 
ment by. the insertion of mes¬ 
suages originally parcel of (he 
raauor, but served by a settle* 
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mcnt, and omitted to be named 
in the recovery; the Vouchee 
being tenant in tail, still alive, 
and the messuages intended to 
pass. Carew, Vouchee. 255 

4. If a recovery do not pass with¬ 

in the term in which the dedi- 
mus recites the writ of sum¬ 
mons to be returnable, it will 
not suffice to indorse on the. 
renewed dedimus a return purpor¬ 
ting to be made by the commis¬ 
sioners who returned the former 
writ, without having their actual 
signature? Bevir, Demandant; 
Bobbins, Tenant ,• Beech , l ou- 
chee. - 418 

5. The Court will not amend a re¬ 

covery by inserting the name of 
the husband of a Vouchee who 
is a feme covert. Parsons, Do- 
vmTrduut ; Abbott , Tenant ; 
Kuighty Touchee. 478 

6. Recovery amended by inserting 

* a rent charge which had long 

been treated as merged in the. 
laud by unity of possession. Brett , 
Demandant; Smith, Tenant; 
11 onei/Kood, Bart. Vouchee. 4b4 

7 • A recovery cannot be suffered of 
prtmisesinone of two counties in 
the alternative. IVainwright, tyc- 
mandant; Seagrave, Tenant; 
Smith Vouchee. ' 538 

.. REFERENCE. 

See Arbitration. Practice, V. 

REGISTER. ; 

$ee SftiP, 1, 2. 

< ■ >V ■ "• 

■“^REGUL'ft G$NfcRAMS. 
^'Practice, I. 7. 11. 1, 2. III. 


1. No bail in trover or detinue but 

by a judge’s onier. 203 

2. Points intended to be argued, to 

be set down in margin of paper 
b&oks. v . ib. 

3. Paper books to -be delivered two 

days exclusive before the day of 
argument. 412 

4. Notice to be subjoined to sum¬ 

mons io actions by quare clausum 
fregit. 505 

5. Notice to be subjoined to dis- 

gas in actions by quare^lausum 
f r «gitt . . . ib. 

6. Notice of special bail in all bail¬ 
able actions. 616 

7. Notice of declaration in all bail¬ 
able actions. * ib. 

8. „New book to be kept for eject¬ 
ments in the secondary’s office. 

317 

9. All ejectments to be taken out 

of the office wit(iin two days 
after the term in which they are 
moved. ib. 

RENDER. 

See Bail. 

REPLEVIN. 

See Fences. Common. 

if the Plaintiff in replevin is nonsuit¬ 
ed, the Defendant is not bound 
to have his damages assessed by 
the jury under stat 17 Car. 2. c. 7. 
or to take the earliest moment to 
prosecute his writ de ret or no ha - 
bendo. And be may again distrain 
the same goods for rent subsequ¬ 
ently accrued, previously to his 
executing his retorno habendo , 
. without vyaivingbis action against 
the sureties in* the bond. Hef- 
ford v. Alger* y , 218 
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REPLEVIN BOND. 

TPhe two sureties in a replevin bond, 
are together liable only to the 
amount of the penalty in the bond, 
and the cost 9 of the suit </n the 
bond. Hejfordx. Alger. 218 

REQUEST. 

See AssuMrsiT, 2. 

% 

RESCINDING CONTRACT. 
See Annjjity, 10. Money had 

ANlf RECEIVED. 

RETURN OF PREMIUM. 

If an adventure insured be illegal bn 
account of informality in the 
licence to trade, there can be no 
return of premium. J f eis6 v. 
Thompson . 124 

REVERSIONER— IChat actions 
he may bring. 

See Attersoll v. Stevens. ' 190 

• 

RIGHT, WRIT OF. 

See Practice, 1. 2. IV. 5. 

■s 

SATISFACTION. 

See Set-off, 2, 3, 4. 

And see Christy v.Row. 313 

SEAMAN. 

See Agreement, 1. 

SEISIN —Wkat 7 
See Goodright v.^For ester. 578 

SERVICE. 

Fee Practice, III. 


SET-OF. 

* 

1. A. t being intrusted with goods 

belonging to B. t undertook to 
get them insured. He afterwards 
effected an issuance in his own 
name, upon property on his pre¬ 
mises, but without making any 
mention of goods held in trust . 
The premises were destroyed by 
fire , and A. received the amount 
of his insurance, but which fell 
considerably short of his own loss. 
The Court held that no part of 
this money could be considered 
as received on accouht of jB., and 
that it could not therefore lib set 
off in an action for work and la¬ 
bour brought by A. hgainst Ft. 
GUlett v. Mazeman. 137 

2. Taking the person in execution, 

does not satisfy the debt so as to 
extinguish it. c,,! “ 426 

3. But it may still become the sub¬ 
ject of a set-off ib. 

4. In a cross action, the Defendant 
may oil motion set off the debt 
against a judgment for a greater 

# sum, and the Court will stay pro¬ 
ceedings thereon. Peacock v. 
Jeffery. ib. 

SHERIFF. 

See Money had and received, 
2,3,4. OiA'icer, 

HIS DUTY AT ELETGIONS. 
Spilsbury v. Micklethwaite. 150 

SHIP. 

1. Upon the transfer of a share in a 
vessel, it is not necessary that the 
indorsement upon the certificate 
of {egislratipn should express the 
share to be all the*vendor’s inter* 
cat. 387' 

2 . 
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2. The omission of the officer at 
the out-port to transmit a copy of 
the instrument to the custom¬ 
house in London , does not inva¬ 
lidate the transfer. Underwood 
v. Miller aftd Fatkin. 387 

3. Whether the captain of a vessel, 

sent to earn freight, has authority 
to contract to carry a cargo freight 
free, quare. Dewell v. Moxon and 
Another. 391 

4. The master of a ship is not dis¬ 

charged of his responsibility for 
the acts of his crew, although done 
under the/Hrectiou of a pilot, who 
by the regulations of a statute su¬ 
persedes the master for the time 
iu the .government of the ship. 
Bowchcr v. Noidslrom . 568 

SHIP'S REGISTRY. 
See*?:*.iP. 

SLANDER. 

See Defamation. 

SOUTH SEA COMPANY. 
g ee Insurance, I. 3. * 

STAMPS. 

See Evidence, II. 2. IV. 6. 

And see Paton v. Winter , note (a). 

424 

i 

3. Air instrument issuing, (as a com- 
. mission of bankrupt,) under* the 
great seal of the empire, is not 
.such a “ process or mandate issu¬ 
ing under the seal of the Court 
. of Chancery/' as is subject to the 
stamp imposed by 44 G. 3. c. 98. 

, sched. 1. upon instruments pf the 
/ latter denomination. The King 
v, James Bullock . . 71 


2. Upon an indictment on 43 G. 5. 
c. 58. s. 1, for feloniously setting 
fire to a house, with intent to de. 
fraud the insurers, an unstamped 
memorandum indorsed on a stam¬ 
ped policy effected by deed, is not 
admissible in evidence against the 
prisoner. The v. King Gilson. 

95 

STATUTE OR FRAUDS. 

SeeGooDs sold anddeliyered. 

STATU TE OF LI M IT ATI ON S 
See Limitation of Actions. 

STATUTES. 

Magna Charta. 
c. 30. (Merchant Strangers.) 35 

Statute of Merton. 
(Approvement.) 439 

Enw. 1. 

13. c. 46. Westm. 2. (Approvement. 

ib. 

Hen. 6. 

8. c. 15. (Jeoffails) 221 

1*8. c. 9 . (Warrant of attorney.) 46 
27* c. 5. (Sunday.) 132 

Hen. 7. 

4. c. 24. (Fines and nenclaim.) 
Goodright v. Forester 578 

Ric. 3. 

l.e. 7. (Fines and nonclaim,) 
Goodright v. Forester. ib. 

Hen. 8. 

28 c. 15. (Pirates.) 29 

32. c. 1. (Wills.) Goodright j."Fo¬ 

rester. &78 

c. SO. s. 2. (Warrant of attor¬ 
ney.) 4<i 

33. c. 23. (Murders beyond sea;) 28 
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34 . 35, r. 5. (Wills.) Goodright v. 

' JF 0 )&>tei. t 578 

95. c. 2 . (Treasons without the 
realm.) 27 

<18. c. 30.(Jeofails.) 47 

Eliz. 

13. c. 7. (Bankrupt.) 73. 273. 586 
18 c. 14. (Warrant of attorney.) 46 
43. c. 6 . (Costs.) 400 

«• Jac. 1. • 

1 . c. 22 . s. 28. (Sunday.) * 133 

3. c. 8 . (Bail in error.) 171.541 
7. c. 5. (Magistrates.) 211 

15. r. 15. s. 2 . (Bankrupt.) 273 
21 . c. 16 . (Limitation of actions.) 

578, 612 

c. 19. (Bankrupt. 273.319 
Car. 2. 

13. st. 2 . c. 2 . s.*9- (Bail in error.) 

lOy 

15. c. 7. s. 6 . (Navigation.) 227. 

229 

16 to 17- c. 8 . s. 3. (Bail in error.) 


169 

17 . c. 7. (Replevin.)^ 218 

29. c. 7. (Sunday.) * 131 

Will. & Mar. 

5. c. 21 . (Stamps.) 78 

8 Sf 9‘ c. 11 . s. 8 . (Bail in error.) 

168 . 171 

9 to 10. c. 25. (Stamps.) 78 


Anne. 

4. c. 16. s. 3 . (Warrant of attorney.) 

46 

5. e. 8 . (Union.) art. 24 (Great 

seal) ^ 74 

7* t, 12 . (Public ministers.) 106 
9. e* 2U (Soufb Sea Company.) 

229 


Geo. 1. 

3. c. 13. (Pilots.) 56 9 

6 . c. 18. s. 12 . (Assurance com¬ 
panies.) 6 

12. c. 33. s. 2 . (StampV) 78 

v 

f Geo. 2. 

2 . c. 23. j. 23. (Attornies’ bills.) 

536 

2 . r. 36. s. 7 . (Evidence. Ships' 
articles.) < 386 

5. c. 30. 8. 1 . (Bankrupt.) 74. 71. 

85. 9 . 23. 473 
11 . c. 19* Landlords.) 210 

19* c. 37> s. 4. (Re-assurance) 48 

Geo. 3. 


3. c. 15. (Elections.) 125 

5. c. 27. (Process.) 424 

13. c. 78. (Local and personal. Carl¬ 
ton inclosuie.) 345 

17 * c. 26 . (Annuity.) 372 

23. r. 58. 8. 1 . (Stamps.) 58 

25. t\,80. s. 17. (Warrant of at¬ 
torney ) 47 

27. e. 38. (Callico patterns.) 400 

30. c. 53 . (Paving act.) 383 

31. c. /25. (Stamps.) 99 

c. 59. s. 6 . (Evidence. Ships’ 

articles.) * 386 

32. c. 55. s. 1 . (Stamps.) 78 


34. c. 33. (Callico patterns.) 409 
c. 68 . s. 15. (Register act.) 388 

35. c. 63. s. 11 . (Insurance.) 50 
c. 80. (Dutch property.) 325 
c. 125. ». 7 .(Prince of Wales.) 

170 

37. c. 111 . (Stamps.) 102 

39* c. 37.s. 1 . (Offences on the high 
seas.)* * 32 

39 to 40. c. 67. (Union.) * 74 

43. c. 46. (Vexatious anests.) 60 
c. 57. (Convoy.) 249» 250 
\ X x 
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43. c. 58 . s. 1 . (Feloniously setting 

fire.) 95 

c. 113. s. 6 . (Murders beyond 
sea.) 26 

44. e. 6‘4. s. * 26 . (Volunteers.) 510 

c. 98 . (Stamps.) 71. 81 

4.3. c. 12. s. 2. (Prize money. Agent.) 

2. 167 

46. c. 11 . (Cape of Good Hope.) 

* 2£j 

c. 87. (Southwark Courtof Con¬ 
science.) 60. 396 

c. 135. (Bankrupt) 71 

47. st. 1 . c. 23 . (Trade to foreign 

• dominions.) 227 

c. 38. s. 55. (Local and per¬ 
sonal, paving act.) 383 

STAYING . AND SETTING 
ASIDE PROCEEDINGS. 

Su. Practice, VII. Costs, III. 

SUBJECT. 

See Courts, 1 . 

SUGGESTION. 

See Practice, VIII. 1. 

SUMMONS. 

See Practice, 1.7. 

SUNrDAY. | 

A sale of goods made on a Sunday 
,\}Jiicli is not made in the exercise 
of the ordinary calling of the ven¬ 
dor, or his agent, is not* void at 
common law, dr by the stat. 29 
Car. 2 . c. 7. Drury v Defon- 
taine. , J $ 1 

supersedeas. 

See Bail* V. 

SURRENDER, 

k See Bail. 


T 

TAXATION 
See Attorney’s Bill. 

TENANT FOR YEARS. 

His duty to defend the land demised. 
Attersoll v. Stevens . 197. 202 

TENANT IN COMMON. 

1. One tenant in common of a chat¬ 

tel cannot maintain trover for it 
against his companion, “unless the 
latter have so disposed of it, as to 
render it impossible that the 
Plaintiff should ever take and use 
it. , 241 

2. The conversion of a chattel by a 
J tenant m common to its general 

and profitable application, though 
it change the form of the sub¬ 
stance, is not such a destruction 
of the subject rifatter, as to pre¬ 
vent the Plaintiff from taking and 
using it in its altered state: there¬ 
fore it creates no right of action. 
Fennings v. Lord Grenville. 241 

TITLE. 

See Purchaser. Pleading, VI. 

TORT —Where it may be wavied, 
and assumpsit brought. 

See Assumpsit. 

TRADE. 

See Byb-law, 1. Usage, 1. 

TRADER. 

See Bankrupt, I. 

TREES. 

Property in trees demised, if cufbya 
stranger, is in the lessor. Per 
Mansfield J. Attersoll v. Stevens: 

191 
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TRESPASS. 

•See Elections, 2. Fences, 1,2. 3, 

TRIAL. 

See New Teial. 

TROVER. 

See Tenant in common, 1 , 2 * 

TURBARY. 

See ComSion. 


u 

USAGE. 

1. Although a workman is, in gene¬ 

ral, entitled t£ be paid for his la¬ 
bour where the work is destroyed, 
without any default of his own, 
before it is completed or deliver¬ 
ed to the employer, yet the law, 
in this respect, may be controlled 
by the usage of a particular trade 
Gillell v. Mawmati. 137 

2 . Evidence of an'usage at the na¬ 
vy office to pay bills indorsed by 
the attorney in his own name, and 
negotiated by him, under such a 
power, cannot be received to en¬ 
large the operation of the power. 
Hogg v. Snaith and others . 347 

USE AND OCCUPATION. 

See Pleading, IV. 5.^ 

USURY. 9 

See Practice, VII. 2 . Pleading, 
4, 5. Guaranty, 1. 


V 

VARIANCE. 

« 

See Great Seal, 3.. 

A loss by barratry is well alleged, 
though the proof is, that it hap¬ 
pened by the act of an enemy 
and by barratry jointly. Tout min 
* v. Anderson. _ 227 

VENDOR AND VENDEE. 

See Agreement. Purchaser. 
Covenant. Title. 

VENUE. 

1. If pending a rule for ehanging 

the Defendant plead in the action, 
and notice of trial be served, the' 
Court will still allow the venue 
to be changed ; and, in such^rzee, 
no costs are payable. Moses v. 
Stephenson . 58 

2. Upon moving to change the ve-• 
. nue into a county palatine, it is 

necessary to undertake not to as¬ 
sign error upon the want of an 
original. Cove v. Heaton. 1G0 
-3. The Plaintiff shewed the De¬ 
fendant's affidavit, made for the 
purpose of changing the venue, 
to*be untrue; and the cause of ac¬ 
tion arising in more counties than 
that in which the venue was laid, 
the Court retained the venue upou 
the Plaintiffs’ undertaking, m the 
alternative, to give material evi¬ 
dence in some one of the coun¬ 
ties where the cause of action 
arose, liunt v. BridgeJ’ord. 259 
4. The actiou upon the case for a 
nusance is local in its nature, and 
the nusance must be proved to 
have been committed iuthe coun¬ 
ty where the venue is laid. 371) 
Xx 2 
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5 If no place and county is alleged 
where the nusance is committed, 
the county in the margin shall be 
intended. Warren v. Webb . ib. 

-6. 11 is matter of favour to change 
:the venue to a county palatine. 

432 

7. And where the design is to op- 
press the Plaintiff, the Court will 
not grant the indulgence. Gibson 
and another v. Macbride. ib 

8. The undertaking to give materi¬ 
al evidence, made to retain the 
venue, does not apply to collate- 

' lal issues, but is confined to the 
matters stated in the declaration. 
Cocker elf-V, Chamberlayne. 518 

VERDICT. 

If the Plaintiff has evidently sus- 
fained some damages, and the 
jury, being unable to ascertain 4 
the amount, find a verdict for the 
Defendant, the Court will per¬ 
mit the Plaintiff to enter a ver¬ 
dict for nominal damages. Prize 
v. Thompson. 121 

VESTED INTEREST, 

* 

See Devise, II, 7# j 


w 

WARRANT OF ATTORNEY. 

See Pjia 0 ti.ce, J. 1 . 

Where, pending a §uit, a party ob¬ 
tains a judge's order for changing 
his attorney, it is unnecessary to 
file a new warrant. Wood v. Plant, 
who, &c. • / 44 


WARRANTY. 

s 

See Damages, Measure of. 
WASTE. 

1. If a stranger cuts trees demised, 
or digs the land, it is permissive 
waste in the tenant. Per Mans - 

field C. J. 202 

2. A covenant by lessee to pay a 

stipulated price for brick earth 
dug, is a bar to an action of waste. 
Attcrsol v. Stevens. • 197 

WAVER. 

Sec Practice, IX. 

WAV. 

1. Evidence of a .prescriptive-r^ht 
of way for all manner of carriages, 
docs not necessarily prove a right 
of way for all manner of cattle. 

... <27 ° 

2. But it is evidence of a drift way, 

for the jury to consider, together 
with the other evidence. ib. 

3. The extent of the usage is evi¬ 

dence of a right only commcnsu- 
rate with the ‘ user. By three 
against ChambreJ. ib. 

4. User of a way for carriages and 

hogs is prima facie evidence of a 
right of way for all cattle, and 
the onus of proving the restriction 
lies on the grantor. Per Chambre 
J. against three. Ballard v. Dy¬ 
son. ib. 

4. Whether a way of necessity is 
commensurate only with the use 
to which the premises are applied 
at tlie^tijne of the conveyance, or 
with a\l uses to which they may 
be converted -afterwards, quare, 
Ballard v. Dyson. ib, 

WEST INDIES. 

See Insurance, I. 3. 
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WHALE FISHERY. 

K 

See Bye-Laws. 1. 

1. By the custom of the whale 

fishery among the Gallipagos 
islands, he who strikes a whale 
with a loose harpoon is entitled to 
receive half the produce from him 
who kills it. Fcnnings v. Lord 
Grenville. 241 

2. By the custom of the Greenland 

whale fishery, unless he who 
strik&f a fish continues his do¬ 
minion until he has reduced it 
into possession, any other person 
who kills it acquires the entiri? 
property. Femtings and Others 
Lord Grenville , 241. Litlledale 
v. Scaith. ' 24 3*n. 

WILL. 

See Devise. • 

« 

WITNESS. 

See Evidence, I. IV. 

WORDS. 

See Defamation. 


WRIT OF ERROR. 

See Bail, V. 

WRIT OF ENQUIRY. 

1. After writ of enquiry executed 
upon a judgment suffered by de¬ 
fault, the Plaintiff having recover- 

. ed the amount of many items, 
some of which were due, but to 
others of which he would not be 
legally liable, the Court set aside 
the inquisition, and granted a new 
torit of enquiry, to be tried be¬ 
fore a judge of assize. Flay 
v. Edwards. 491 

2. So, where it wa9 suggested that the 
jury had mistaken the measure of 
damages in point of law, a rule 
was granted to set aside the in¬ 
quisition. Altersoll v. Stt.frns. 

183 

WRIT OF RIGHT. 

See Practice, I, 2. IV, 5. 


END OF THE FIRST VOLUME. 


E- W. Morris. **.<1 a ri.it. Wi combe. 







